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atin AN LAW OF COPYRIGHT OF without consent of him who is exclusively 


1837. 


[We are happy to present to our readers the fol- 
lowing translation of the Law of the Press for 
the Kingdom of Prussia, of June 11, 1837; for 
which we are indebted to Mr Francis Lieber. 
We believe the law will be read with yo in- 
terest, as it relates to a subject to which public 
attention has of late been earnestly turned, and 
appears to have been drawn up with great cir- 
cumspection and patience, and with ample 
knowledge of existing copy-right laws. A phi- 
losophical spirit pervades it all; and although 
some of its provisions may seem somewhat too 
minute, we are assured that they were all called 
for by existing cases. It will be observed that 
the law is on the international principle. The fol- 
lowing is a literal translation, and the copious 
a and well known accuracy of Mr Lieber, 
isa sufficient guaranty of its entire correctness ] 
“We, Frederic William, by the Grace of 

God, King of Prussia, &c. 

In order to secure the necessary protec- 
tion to the right of property in works of sci- 
ence or art, against piratical printing or cop- 
ying, We have felt induced to change and 
complete the existing Jaws on this subject, 
and ordain, according to the suggestion of 
Our State Ministry, and having demanded 
the opinion of Our Council of State thereup- 
on, for the whole extent of Our monarchy, as 
follows : 

I. 


1. WRITINGS. 


a. Exclusive Right of Authors. 

The right of reprinting a writing already 
published, or of causing it to be multiplied 
in any mechanical way, rests in its author 
alone, or in those who derive their authority 
of doing so from him. 


MH. 
jb. Prohibition of Piratical Printing.* 
Every such new multiplication, if made 





_ *The German word for the English metaphor- 

ical expression of piratical printing, is Nachdruck, 

from rege comp and Nach, after. This preposi- 

tion nach, affords the Germans at once with the con 

venient word Nachbildung, from Bildung, formation. 

Nachbildung means a copy, * of different dimen- 
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authorized to give it, (Sec. i.) is called Nach- 
druck (piratical printing,) and is prohibited. 


c. That which isto be considered equal to 
Piratic Printing. 

Equivalent to piratical printing, and hence 
equally prohibited, is the printing, without 
authorization of the author or his legal suc- 
cessors: 

a. of manuscripts of all sorts ; 

b. of sermons and lectures, written down 
while delivering, whether they are published 
with the name of the author or not. 

This authorization for publication is like- 
wise necessary for the lawful possessor of a 
manuscript or a copy in writing of the same, 
(litt, a.) or of sermons or lectures, written 
while they were delivering, (litt. b.) 


IV. 


d. That which is not to be considered as pi- 
ratic printing. 

Not to be considered as piratic printing are : 

1. The verbal quotation of single passa- 
ges of a work already printed ; 

2. The reception of single essays, poems, 
&c. into critical and literary-historical works, 
and into collections for the use of schools ; 

3. The publication of translations of works 
already printed. 


Exceptions. 


By way of exception, however, transla- 
tions are to be considered as_piratical print- 
ing in the following cases : 

a. If a German translation is published 
of a work, which the author has issued ina 
dead language, without the consent of the 
author. 

b. If the author of a book has issued the 
same in several living languages at the same 
time, and, without his consent a new transla- 
tion of the work in one of the languages in 





sions from the original, [our word imitation would 
come nearest,|] while Abildung means copy of the 








| 


same dimensions. 
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which it appeared originally, is published. 
If the author has made known upon the title 
page of the first edition, that he intends to 
issue a translation andin which language, 
this translation, if issued within two years 
after the publication of the original, shall be 
considered as having appeared at the same 
time with the original. 


v. 
e. Duration of the Exclusive Right. 


The protection afforded by the present 
Jaw against piratical printing, and acts made 
equivalent to it, (Sec. ii. and iii.) shal] be en- 
joyed by the author ofa writing, sermon, or 
lecture, during his life. 

vi. 

Also, the heirs of the author shall enjoy 
the same protection for thirty years after his 
death, without consideration whether a pub- 
lication during his life has taken place or 
not. After the lapse of these thirty years 
the protection of the law ceases. 


Vil. 


In so far as piratical printing proper is in 
question, (Sec. i. and ii.) the duration of pro- 











tection prescribed in sections v, and vi. pre- 
sumes that the truc name of the author is 
given on the title page or under the dedica- | 
tion or preface. A writing published under | 
another name than the true one of the author, | 
or without any name at all, shall be _protect- | 
ed against piratical printing for fifteen years, 
to be counted from the first publication of | 
the same, and the publisher shall stand in 
place of the author for the claims upon this 
right of protection. If, within these fifteen 
years, the true name of the author is publish- 
ed by himself or his heirs, by means of a 
new reprint or the issuing of a new title page 
for the remaining copies, the work in ques- 
tion acquires thereby protection for the du- 
ration fixed in sections v. and vi. 


Viil. 


Academies, universities, public institutions 
for instruction, learned and other lawful so- 
cieties, enjoy the exclusive right for the new 
publication of their works for thirty years: 

This term is to be counted: 

a. Respecting works which treat of a 
single subject in one or more volumes, and, 





consequently, may be considered as forming 


a whole, to which class of works, especia))y 
lexicographic ones are to be counted—froy, 
the time of their completion. 

b. Respecting works, however, which 
can be considered as continuous collections 
only of essays and transactions on various 
subjects of learned inquiry—from the pub). 
cation of each separate volume. 

But if the respective authors issue separ. 
ate editions of such essays and transactions, 
they enjoy the rights guaranteed in sections 
v. and vi. 

1X. 
f. Alienation of the Right. 


The exclusive right of publication anj 
distribution of writings belonging to the av- 
thor and his heirs, may be transferred by 
them, wholly or in part to others, according 
to proper agreement. 


x. 
g. Penalties for Piratical Printing. 


Whoever infringes the exclusive right be- 
longing to authors, their heirs or legal suc- 
cessors, by making use of it, without their 
authorization, is bound to a complete restitv- 
tion to the injured party, and is subject, be- 
sides the confiscation of the copies yet re- 
maining, to a fine not less than fifty and not 
more than one thousand (Prussian) dollars. 


XI. 


If the pirated work was already published 
by the lawful person, the damage is to be 
settled by the judges, according to circum- 
stances, upon a sum equal to the retail price 
of from fifty to a thousand copies, provided 
the injured party cannot prove having sus- 
tained a greater injury. 


XIl. 


The confiscated copies of the pirated eci- 
tion shall be destroyed or be given to the in- 
jured party, if he demand it. Inthe latter 
case, however, the expenses incurred by the 
sentenced party in publishing the piratical 
edition, are to be deducted from the sum to 
be paid by him, by way of damage to the in- 
jured party. 

XIII. 


Whoever sells works, which, to his know!- 
edge have been unlawfully multiplied, (i. ¢. 
pirated editions,) is bound to the damage to 
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be paid to the injured party, in solidum (uni- 
tedly and severally) with the unauthorized 


| multiplier, and has, besides the confiscation, 


to pay a fine to be determined according to 
section xX. 
XIV. 

The offence of literary piracy is consum- 
mated, whenever copies of a book are found 
which have been made contrary to the pres- 
ent provisions. 

XV. 

h. Procedure against Literary Piracy. 

The judicial inquiry into the offences des- 
ignated in sections i., ii, and iv. is tobe insti- 
tuted not er officio, but upon the request of 
the injured party. Ifthe publisher is un- 
willing to make this request, the author or 
his heirs and representatives have the right 
to make it, provided they still have an inter- 
est separate from that of the publisher. 

XVI. 

If the judicial inquiry has once begun, a 
nolle prosequi on the part of the injured par- 
ty, may take place with reference to the ex- 
pected damage to be paid to him, not, how- 
ever with reference to the confiscation and 


fine. 
XVII. 


If it appears doubtful to the judge wheth- 
era print isto be considered as pirated or 
illegal reprint, or if the amount of damage is 
contested, the judge is bound to obtain the 
opinion of a jury of competent men (experts.) 

The formation of one or more juries of this 
kind, which shall consist chiefly of respecta- 
ble authors and publishers, shal] be institut- 
ed by a special order, to be issued by our 
State Ministry.* 

XVIII. 
2. DRAWINGS RELATING TO GEOGRAPHY, TOPOGRAPHY, 
NATURAL HISTORY, ARCHITECTURE, &c. 

All that has been provided for in sections 
i, ii. and v. to xvii., with reference to the ex- 
clusive right of multiplying writings, shall be 
in force likewise with reference to drawings 
relating to geography, topography, natural 
history, architecture and similar drawings, 
which according to their chief object, are 
not to be considered as works of the fine 
arts (Sec. xxi.) 





* Such juries or committees have since been formed. 








XIX. 
3. MUSICAL COMPOSITIONS. 
The same provisions are likewise in force 
respecting the exclusive authority of multi- 
plying musical compositions. 


XX, 

It amounts to piratical reprint, if a person 
make extracts, arrangements for single in- 
struments, or other refacciamentt (re-casts,) 
which cannot be considered as original, of 
any musical compositions, without authoriza- 
tion by the author. 


XXII. 


WORKS OF THE FINE ARTS AND PLASTIC OR OTHER 
REPRESENTATIONS. 


The multiplication of drawings or pic- 
tures by engraving in copper, steel, wood, 
lithography, colored print, transfer, &c., is 
prohibited, if made without authorization of 
the author of the original work, or his law- 
ful successors. 

XXII. 

Upon the same conditions is prohibited 
every multiplication of sculptures of all 
kinds, by casts, copies, &c. 

XXIII. 

Respecting these prohibitions, Sec. xxi. and 
xxii. it makes no difference whether the copy 
has been made in a different size from that 
of the copied work, or with other deviations 
from the original ; provided the alterations 
are not so preponderating that the work in 
question cannot any longer be considered as 
a copy, but appears in character as a work of 
its own, 

XXIV, 

It is not to be considered as an unlawful 
copy, if a work of the fine arts, originally 
produced by painting or the arts of drawing, 
is represented by the plastic arts, or vice 
versa. 

XX¥. 

The making use of works of art as pat- 
terns for the productions of manufactures, 
works of industry, and the mechanical arts, 
is lawful. 

XXVI. 


DURATION OF THE EXCLUSIVE RIGHTS OF ARTISTS. 


a. When the original has not been alienated. 
The author of a work of the fine arts, 
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or his heirs, enjoy the exclusive rights guar- 
anteed to them in Sec. xxi. and seq., so long 
as the original is theirs. 


XXVII. 


If in this position they choose to make 
use of their exclusive right of multiplication 
and to eecure themselves against the inter- 
ference of others, they must inform the su- 
preme authority, superintending the arts (the 
ministry of clerical and educational affairs,) 
of their intention, before the first copy is 
given to any one else, together with the dec- 
laration, that they will not suffer a multipli- 
cation through others, who have not received 
a specific permission from them. If this in- 
formation and declaration has taken place, 
the artist, and his heirs, shall enjoy the 
exclusive right of multiplication of the 
work of art for the duration of ten years. 
If, therefore, some one else intends to copy 
by any process of the fine arts, the work 
which has already been multiplied by its 
author or his heirs, and to distribute the co- 
pies, he is bound first of all to obtain an 
official decJaration from the supreme authori- 
ty superintending the arts, whether a declar- 
ation and information of the kind just men- 
tioned have been made. If such information 
and declaration have not taken place, or if 
ten years have elapsed since they - were 
made, the copying is lawful. 


XXVIII. 
b. After Alienation of the Original. 


If the author or his heirs, alienate the 
property of a work of art, before a begin- 
ning with its multiplication has been made, 
the exclusive right to it is totally lost, pro- 
vided no especial agreement to the contrary 
has taken place. But it may continue for 
the period of ten years, either in favor of the 
author or his heirs, if they stipulate it, or 
in favor of the purchaser, if the former trans- 
fer the right of multiplication, provided in 
both cases, a well authenticated agreement 
in due form has been made, and the supreme 
authority over the arts has been properly in- 
formed as above mentioned. 


XXIX,. 
COPIES OF ORIGINAL WORKS OF ART. 


The copy of a work of art, which has 
been lawfully made by a process of the art, 





different from that which was used to pro. 
duce the original, for instance by engraving 
in copper, steel, wood cuts, &c. (Sec. xxi.) or 
by casts, &c. (Sec. xxii.) is not allowed to be 
multiplied by a purely mechanical process, 
without authorization of the copyist or his 
legal successors, so long as the plates, 
forms or models, by means of which the copy 
is produced, can still be used. Here like. 
wise, the provision of Sec. xxiii. finds appli. 
cation. 


Xxx. 


PENALTIES AND PROCESS OF INQUIRY AND TRIAL. 


The provisions of Sec. x. to xvi. shall be in 
force likewise respecting works of art, and 
representations by form, of every sort. 

The confiscation prescribed in Sec. x., is 
to be extended likewise to the apparatus 
made for the purpose of copying works of 
art, such as plates, forms, stones, &c. 


XXXI. 


If the judge is in doubt, whether a copy 
of a work of art belongs to the cases provi- 
ded for by Sec. xviii. or by Sec. xxi. whether 
in a case comprehended in sec, xx. a musical 
piece is to be considered as original com- 
position or as pirated ; whether in the cases 
treated of in Sec. xxi. to xxix. a copy is to be 
considered as unlawful, or how high the dam 
age is to be valued, and whether the condition 
contained in Sec xxix. that the forms, plates 
and models must be still good and sound, 
exists or not—in all these cases the judge 
must obiain the opinion of a jury of compe- 
tent men, as is ordained in Sec. xvii. 

The formation of such juries, which shall 
consist chiefly of connoisseurs of the arts and 
artists of reputation, shall likewise depend 
upon the order mentioned in Sec. xvii. 


XXXII. 


5. PUBLIC REPRESENTATION OF DRAMATIC AND 
MUSICAL WORKS. 


The public representation of a dramatic 
or musical work, entire or with unessential 
omissions, can take place only with permis- 
sion of the author, his heirs, or legal suc- 
cessors, so long as the respective work has 
not been published in print. The exclusive 
right to grant this permission belongs to the 
author for life, and to his heirs or succes- 
sors in law for ten years after his death. 


kj RT PFI ae ge ey 


sh ey 














oa peishide /) eo 


RF Oe 


American Cases. 








133 











XXXII. 

If the author however has permitted any 

theatre to represent the composition without 

mention of his name, all exclusive right to- 
ward other theatres is likewise lost. 


XXXIV. 


Whoever, contrary to the exclusive right 
of the author or his successors, shall public- 
ly represent a dramatic or musical work, 
which has not yet been published by print, 
incurs a penalty from ten to a hundred dol- 
lars. 

If the unlawful representation of a dra- 
matic work takes place on a ‘standing stage,’ 
(i.e. an established one, one that does not 
move from place to place,)the whole of the 
receipts of each representation without de- 
duction of the expenses of the representa- 
tion and without reference whether the piece 
has been performed singie or together with 
another or others, shall be paid over as a 
fine. 

Of the forementioned fines two thirds 
shall be paid over to the author or his heirs, 
and one third to the poor of the place. 


XXXV. 
6. GENERAL PROVISIONS. 

The present law shall exist in favor of all 
printed works, geographical, topographic, and 
similar drawings, musical compositions and 
existing works of art. 


XXXVI. 


It is left to the possessor of a privilege 
granted before the publication of the present 
law, whether he will make use of the said 
privilege or claim the protection of the pres- 
ent law. 


XXXVII, 


All former laws contrary to the present 
one, or deviating from it, are abolished. 


XXXVIII. 


The present law shall likewise be in force 
respecting works which have been publish- 
ed in foreign states, provided the rights se- 
cured in the latter for works published there, 
are granted likewise to works published in 
our dominions. 


Beatin, June 11, 1837. 
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CASES. 





AMERICAN 


UNITED STATES CIRCUIT COURT. 
BOSTON, MASS., MAY TERM, 1839. 





The Ship Nathaniel Hooper — Nicholson 


Broughton and others, Claimants. 


Case of salvage —Right of ship to freight.— Where 


= 


a ship, bound from Havana to St Petersburg, 
with a cargo of sugars, shipped in part on freight 
and in part on half profits, with a right to enter 
and clear at Boston in order to obtain a clean 
bill of health, struck on the south shoal of Nan- 
tucket, and was there, after a jettison of part of 
her cargo, abandoned by the master and crew, 
and the ship afterwards floated off the shoal and 
was met and brought into port by salvors and 
there libelled for salvage; and the skip was 
there repaired and made ready for sea; but the 
cargo was in part sold on account of damage, and 
part sold to pay duties, and part was delivered 
on bail to underwriters, and part was held in the 
eustody of the court; and the ship was ready to 
take on board the cargo, if ready, but afterwards 
owing to the admiralty a apn she was 
sold; it was held, under all the circumstances of 
the case, 


. That the full freight of the sugars, of which 


there was a jettison, for the voyage, was to be 
allowed as part of the general average to be 
borne by the ship and cargo, and the freight 
(pro rata) saved. 


2. That no freight was due upon the sugars sold 


at Boston, on account of damage and their per- 
ishable nature ; nor upon the sugars sold to pay 
duties ; nor upon the sugars applied to pay the 
salvage. 


. That full freight was not due for the voyage 


upon the sugars deliverey to the underwriters, 
because the ship had been'sold before they were 
delivered to them in bail by the court; and 
taking all the circumstances, the case was to be 
treated as one in which both the owners of the 
ship and of this part of the eargo had reluctantly 
acquiesced in waiving any further prosecution 
of the voyage as to that part of the cargo. 


. That full freight was not due for the voyage 


for the sugars in the custody of the court, be- 
cause neither party was in any default on ac- 
count thereof, the detention being occasioned 
by the common calamity, and the proceedings 
for salvage ; and the owners thereof never hav- 
ing been in a condition to reship them. 

But that a pro rata freight was due upon the 
sugars delivered to the underwriters, and upon 
those detained in the custody of the court, for 
the voyage from Havana to Boston, upon the 
ground that there had been a mutual dispensa- 
tion by both parties of any farther prosecution 
of the voyage. 


6. That.no claim for half profits was admissible, as 


the cargo never arrived at St Petersburg, and 
non constat, that it ever would have arrived 
there, or if it had arrived would have yielded 
any profit, the whole matter of profits resting in 
conungency. 
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7. That the freight earned pro rata for the voyage 
ought to contribute to the salvage with the ship 
and cargo. 


In general, freight for the entire voyage can only 
be earned by a due performance of the voyage. 
The only acknowledged exception is where 
there is no default or inability of the carrier ship 
to perform the voyage, and the ship owner is 
sens to forward them, but there is a default on 

the part of the owner of the cargo, as he waives 

a farther prosecation of the voyage. 


Freight pro rata itineris is not ordinarily due, un- 
less there has been a voluntary acceptance of 
the cargo at an intermediate port; and not an 
acceptance from mere necessity, occasioned by 
an overwhelming calamity or superior force. 


The doctrines of prize courts in the administra- 
tion of prize law as to freight, are not generally 
applicable to cases of mere civil commercial ad- 
ventures, or cases of civil salvage. 

The capture of a neutral ship and cargo, if after- 
wards restitution is decreed, dues not dissolve 
the contract of atfreightment ; but at most only 
suspends it during the prize proceedings. 

A mere unlivery of the cargo during the voyage 
occasioned by prize proceedings or by an over- 
ruling calamity, does not absolve the carrier 
ship from the obligation to carry the goods to 
the port of destination. 


In case of prize proceedings, if a neutral — car- 


rying a neutral cargo in no default, would earn 
her full freight, she must wait and be ready to 


District Court, awarding a salvage of one 
moiety of the ship and cargo to the salvors, 
Since the appeal the amount of salvage has 
been adjusted between the libellants and the 
claimants, and the decree of the Distric; 
Court has been, by consent, modified accord. 
ingly. The claim, which I am now about to 
consider, is that of the owners of the ship, 
for freight to be paid to them on the remain. 
der of the cargo not exhausted by the clair 
for salvage, upon the ground of the ordinary 
lien belonging to the owners of the ship. — 

Before considering the claim it will be 
necessary to advert to such facts in the case 
as are indispensable to raise the questions of 
law propounded in the arguments at the bar, 
Nicholson Broughton was the owner of three 
quarters of the ship, and John Bogardus, the 
master, was owner of the remaining fourth 
part. In the month of June, 1838, the ship, 
being at Havana in the island of Cuba, took 
on board a cargo of sugars shipped by 
George Knight & Co., to be carried to Sc. 
Petersburg via Boston, (the object of  stop- 
ping at Boston being merely to obtain a clean 
bill of health,) part of the sugars being ship- 
ped for a specific freight, and part on half 
profits. By the bills of lading, part of the 





take the cargo on to the port of destination, when 
restored ; otherwise, at most, (it seems) a pro | 
rata freight only would be due. | 


The cases where freight has been allowed in prize 


sugars (about one third) were consigned and 
deliverable to Messrs Cramer, Brothers, at 
St. Petersburg, or assigns, and the other 
two third parts to the order of Messrs Holford 





proceedings reviewed. 

Courts of admiralty have full jurisdiction, as inci- | 
dental to cases of prize, and salvage, and other 
proceedings in rem, to decree freight to the ship 
owner in proper cases. 

Where proceedings in rem are had in the admi- 
ralty for salvage, neither party is bound to ob- 
tain a delivery of the ship and cargo on bail ; 
and it is no matter of default on either side to 
wait for the regular termination of the salvage 
proceedings. 

In suits for salvage, courts of admiralty will not 
ordinarily, without the consent of the salvors, 
deliver either ship or cargo on stipulation to 
the claimants, where, from the circumstances of 
the case, it is apparent to the court, that a pro- 
portion, and not a specific or gross sum, ought 
to be allowed as salvage. 


If the cargo is liable to deteriorate or perish, or 
the ship to be injured by the delay incident to 
the salvage proceedings, the proper course is to 
apply to the court for a sale thereof. It is nota 
matter of right of either party to have a delivery 
on bail in such cases. 


Story J.—This is a suit for salvage, 


& Co. of London, or assigns. But the whole 
cargo was to be forwarded to Messrs Cra- 
mer, Brothers, at St. Petersburg, who were 
to sell the same, and hold the proceeds of 
two thirds to extinguish the claims of Messrs 
Holford & Co. on the same. The ship, 
sailed on the voyage with the cargo, and in 
the course thereof, about the 8th of July, 
1838, struck on the South Shoal, so called, of 
Nantucket island, and was there left by the 
master and crew, after an unsuccessful 
jettison of part of the cargo, about 1000 box- 
es of sugar. She afterwards floated off the 
shoal, and went adrift to sea. In this situa- 
tion she was discovered by the brig Olive 
Chamberlain, and the mate and part of the 
crew thereof were placed on board. The 
ship had suffered by striking on the shoal, 
and leaked badly ; she was put on the course 
for Boston; and afterwards fell in with a 
fishing schooner, the Climax, from which the 
assistance of an additional crew was obtain- 





brought by appeal from the decree of the 


ed; and the ship then reached Boston about 
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the 11th of July. Admiralty proceedings, in | thereon, and it was accordingly sold by the 
rem, were immediately, (on the next day,) had Marshal on the 24th of October. On the 
against the ship and cargo for salvage; the | 10th of August, Broughton addressed let- 
cargo was unlivered ; a survey thereof wasters to the Suffolk Insurance Company, 
directed by the order of the court; and the the Columbian Insurance Company, and to 
surveyor having reported, that a large part | William S. Skinner, ageut for certain foreign 
thereof was in a perishable condition, it was | underwriters, of a similar purport to his 
ordered by the court, that all the damaged letter of the 30th of July to Messrs Bates & 
sugars should be sold ; and they were accord-|Co. At this time the companies had not 
ingly sold on the 17th of July, by the Mar- | accepted the abandonment made to them re- 
shal of the District. On the 17th of July, spectively. Onthe 7th of September, one 
upon the claim and petition of the owners of | half of the ship was sold by the owners, and 
the ship, she was ordered to be delivered up | the other half on the 26th of the same month. 
to them upon stipulation to pay the salvage. | It is a fact also stated in the case, that 
The ship being so delivered up, and Brough- | Broughton was the owner of the brig General 
ton, who had procured insurance on the | Glover, which arrived in Boston on the 27th 
freight and half profits, having abandoned | of July, which was a good coppered vessel, 
his right thereto to the underwriters, they re- | and could have carried on the cargo to St. 
fused to accept the abandonment, but author- Petersburg, the harbor of which port closes 
ized him to go on and repair the ship. | with ice in October or November, and opens 
Messrs Bates & Co., to whom the ship was again in April or May of every year. 
consigned at Boston for entry and despatch, But to proceed with the historical facts. 
(meaning for the purpose of obtaining aclean | On the 2d of November, the Suffolk Insu- 
bill of health,) were the agents of Messrs |rance Company, the Columbian Insurance 
Cramer, Brothers, in many commercial trans- | Company, and the Tremont Insurance Com- 
actions, but were not their general agents. | pany, of Boston, to whom the one third of the 
They had procured insurance on the one third | sugars had been abandoned, and the aban- 
of the cargo consigned to Messrs Cramer, |donment had been accepted, and the loss 
from certain Insurance Companies in Boston, | paid as abovementioned, applied by claim 
and on the 10th of July abandoned the same to | and petition, to have the same appraised and 
those companies, who accepted the same, | delivered to them upon stipulation, which was 
and within sixty days afterwerds paid a total accordingly granted by the court, no objec- 
loss thereon. | tion appearing to have been made thereto by 

On the 30th of July, the ship being | any of the parties in interest, before the 
fully repaired, Broughton, with the consent | court. On the 26th of February, 1839, 
of the underwriters, gave notice to Messrs | Messrs Bates & Co. addressed a letter to 
Bates & Co. of Boston, that the ship was re- Broughton for the owners of the ship, stating, 
paired and in readiness to receive the cargo | that they had received advices from Messrs 
of sugars to be carried forward to St. Peters- | Holford & Co. of London, to have the sound 
burg. Messrs Bates & Co. replied by stating, | remaining sugars shipped to St. Petersburg 
that they had no knowledge of the cargo of | without delay, asking him to decide either 
sugars, and had taken no cognizance thereof | to send them forward, or not, so that appli- 
except under the direction of the Marshal. | cation might be made to the court according- 
On the 7th of August, Messrs Broughton and ly for a delivery on appraisement for that 
Bogardus severally filed in the District Court | purpose; to which Br ughton replied on the 
the claim and petition for freight, upon which | Ist of March, declining to have eny thing 
the present controversy turns, in which the | farther done on his part in the business, On 
foregoing facts are in substance stated. On| the same day, Messrs Bates & Co. made ap- 
the 8th of August, the libellants petitioned | plication to the court for a delivery to them 
for an appraisement and sale of the residue | of the residue of the sugars in the custody 
of the cargo unsold, (the same being in the | of the court, belonging to Messrs Holford & 
custody of the court,) upon which an order | Co. and the underwriters on their account; 
was passed, on the 9th of October, by the which application was refused by the court ; 
court, to sell so much thereof as should be and the sugars still remain in the custody 
sufficient to pay the duties and charges due | of the court. On the 15th of the same 
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month, the Insurance Companies which had 
underwritten upon the cargo, and Messrs 
Bates & Co. for Holford & Co.,, intervened 
and made claim thereto, and answer to the 
libels, in order to contest the claim to sal- 
vage. ‘The final decree of the District Court 
in the premises was made on the J 1th of 
May, 1839, from which the present appeal is 
taken. The answer to the claim for freight 
was not put in the District Court, the parties 
intending to appeal from the decree, and it 
has been filed in this court by consent of all 
parties. It contests the general claim to 
freight, and insists, that ifany whatever is due, 
it ought to contribute to the jettison as a 
general average, and ought to contribute to- 
wards the salvage, the latter having been 
apportioned by the decree on ship and cargo 
only. 

Such are the most material facts in the 
present case, which are somewhat complica- 
ted, but all of which have been deemed im- | 
portant to be brought to the view of the court | 
upon the present occasion. The question of | 
freight has been accordingly argued under | 
two aspects: 1. Whether a full freight is due 
upon any, and if any, upon what part of the 
cargo; 2. If a full freight is not due, whether 
a pro rata freight is due upon any, and if 
upon any, upon what part of the cargo. 

There is certainly a great deal of novelty 
in some of the circumstances, under which 
the claim is presented; and the law, which 
ought to govern it, is by no means satisfacto- | 




















they are not liable to pay any freight whatso. 
ever. As to them the entire voyage neitho, 
was nor in fact could have been performe) 
but it was defeated by an overwhelming cy. 
lamity, common to the whole adventure, which 
made the sale a sale from necessity at ap 
intermediate port. In such a case I cunceiye 
it to be now well settled, that no freigh; 
whatever is due. Many of the cases wil! be 
found collected in the text and the notes tp 
the American edition of Abbott on Shipping 
in 1829, P. 3, ch. 7, 8. 9 tos. 17, f, and 
notes, pp. 300 to 329. But the cases op 
which I mainly rely are 4rmroyd v. The Union 
Insurance Company, (3 Binn. R. 437.) Hw. 
ton v. The Union Insurance Company, (| 
Wash. Cir. R. 530,) Callender v. Insurnace 
Company of North America, (5 Binn. R. 
525.) Grey v. Waln, (2 Serg. & R. 229, 
Marine Insurance Company v. United Insu- 
rance Company, (9 John. R. 186.) Caze r. 
The Baltimore Insurance Company, (7 Cranch 
R. 358.) Laddiard v. Lopez, (10 East. R. 
526.) and Hunter v. Prinseps, (10 East. R. 
378.) and the learned commentaries of Mr 
Chancellor Kent (2 Kent Comm. sect. 47, pp. 
228, 229, 3d edit.) There has here been no 
voluntary acceptance of the damaged sugars 
at an intermediate port, dispensing with the 
farther carriage of them, but an involuntary 
sale from necessity to prevent them from 
there perishing by a total Joss. There is no 
principle, which would justify a pro rata 
freight under such circumstances. I am 





rily established in any of the authorities. To | aware of the decision of Lord Stowell (then 
a certain extent, however, there are princi- | Sir William Scott) in the case of the of The 
ples, which may safely conduct us to the cor- | Friends (Edwards Rep. 243.) the circumstan- 


rect conclusion. 

There are one or two considerations pre- | 
sented by the case, which may be dismissed 
in a few words. In respect to the jettison 
of the cargo, it is clear, that it constitutes a 
case of general average to be borne by the 
ship, freight, and cargo, ultimately saved ; and 
of course in that contribution the entire freight 
of the cargo thrown overboard is to be added 
to the loss, as a part of the sacrifice, and is to 
be allowed to the shipowners. This is the 
settled course in the adjustment of general 
average, and is so laid down in Lord Tenter- 
den’s work on the Law of Shipping. (Abbott 
on Shipp. P. 3, ch. 8,s. 16, Amer. ed., 1829, 
pp. 358, 359, 360.) In respect to the sugars, 
which were damaged and brought in and 
sold on account of their perishable nature, 








ces of which case are not very fully stated, 
and it does not appear, whether the sale of 
the ship and cargo to pay salvage on a re- 
capture was involuntary or with the consent 
of the parties interested. Certainly it does 
not appear, that the goods were perishable 
and sold from necessity. It is fair, however, 
to state, that his Lordship does not appear to 
have decided the case upon any such dis- 
tinction: but upon the broad principle, that 
as the loss arose from the common incapacity 
both of the ship and the cargo to perform the 
voyage by reason of the blockade of the 
port of destination, equity suggested, that the 
loss should be divided; and he accordingly 
directed the ship and cargo to be restored 
upon payment of a moiety of the freight for 
the voyage. The case, therefore, was dispo- 
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sed of upon circumstances not strictly appli- 
cable to the present ; for the sale of the ship 
and cargo seems not to have been held lawful 
or justifiable. I must also say with all defe- 
rence to so great a judge, that the case does 
not stand upon principles entirely satisfacto- 
ry. Certainly it is not consistent with the 
doctrine of the Supreme Court in Caze v. 
The Baltimore Insurance Company, (7 Cranch 
R. 358); and its authority, as far as applies 
to the present case, is overcome by his sub- 
sequent judgment in The Louisa, (1 Dodson, 
R. 317.) 

In regard to the goods sold to pay the 
duties, it seems to me, that they fall under 
the like predicament. The sale was a natu- 
ral, if not a necessary consequence of the 
common calamity, and the unlading and other 
proceedings at the intermediate port, where the 
salvage was decreed ; and therefore it was ina 
just sense proximate to the original cause of 
the loss. The owners were in no default for 
the sale, and were compelled to submit to it 
as an involuntary, and not as a voluntary 
act—to discharge the superior claim of the 
government. Under such circumstances, as 
they have not co-operated in the sale, they 
are not liable for any freight; not fora full 
freight, for the goods never were in a condi- 
tion to be carried to St. Petershurg ; and not 
fora pro rata freight, for the owners have 
not accepted them at an intermediate port, 
or dispensed with their farther carriage. We 
cannot presume, that they have derived any 
advantage from the sale here; and if they 
have, it cannot found a right to a pro rata 
freight, but was accidental, and without voli- 
tion or election on their part. They were 
not bound to pay the duties out of other 
funds ; and, indeed, it does not appear, that 
they had any other means on the spot to pay 
them. 

In regard to the goods sold to pay the 
salvage, or moneys advanced to relieve them 
from the salvage, to the extent of the sal- 
vage, they are to be treated exactly, as if 
they had been lost on the voyage; for in the 
eye of the law it is a loss of them pro tanto, 
to the extent of the salvage; and therefore 
no freight whatsoever is due thereon. This 
doctrine was clearly settled in Luke v. Lyde, 
(2 Burr. R. 882,) where the owner had re- 
ceived his whole cargo, paying a moiety of 
their value as salvage; and Lord Mansfield 
expressly held, that to the extent of that 
18 








— 


moiety the cargo was to be considered as 
lost; so that half of the goods were consid- 
ered as lost, and half saved. Whatever may 
have been the doubts, entertained upon other 
points decided in that case, upon this point 
it has never been doubted or denied, at least 
to my knowledge. Lord Mansfield there 
took notice of a doctrine not improper to be 
brought under review in the present case, 
that the salvors, (in that case they were re- 
captors) are not bound to agree toa valuation, 
but might insist upon having the goods actu- 
ally sold, if they had pleased, and taken their 
share of the produce of the sale, and thereby 
there would have been a total loss to that 
extent. What he thus states is ordinarily 
true; and probably is rarely or never de- 
parted from in the practice of courts of Ad- 
miralty, unless by congent of the parties, 
where from the circumstances of the case, 
the court clearly see titat a proportion, and 
not a specific sum ought to be allowed as 
salvage. 

In regard to the claim for half profits, it is 
wholly inadmissible upon general principles. 
The half profits, which were to be allowed, 
were the half profits upon a sale at St. Pe- 
tersburg. The goods never have arrived 
there; and non constat, even independent of 
this calamity, that they ever could have arri- 
ved there, or when they had arrived, if ever, 
what would have been the profits, if any. 
The whole claim, therefore, rests in mere 
possibilities and contingencies, which are in- 
capable of being appreciated by a court of 
justice. The Supreme Court of the United 
States have on this account rejected the 
claim of profits as an item of damages even 
for a manifest tort committed on property 
going on a foreign voyage, and intercepted 
by the wrongful act of the captors." 

A suggestion has also been made at the 
argument, that if the petitioners have any 
claim to freight, the claim cannot be enforc- 
ed by this court, because the lien for the 
freight has been displaced by the superior 
right of the salvors, and by the property 
having been transferred, by the possession of 
the Marshal, to the custody of the court; 
and besides, as to Broughton’s share, it has 
been transferred by the abandonment to the 
underwriters on freight. This last consider- 
ation is disposed of by the fact, that at the 
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! The Amiable Nancy, (3 Wheat. R. 546, 660.) 
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time, when the petition was entered, the under- 
writers on freight had not accepted the 
abandonment. It was, therefore, rightfully 
filed to avail for the benefit of whom it might 
ultimately concern, like the claim of a trus- 
tee for his cestui que trust, or an assignor of 
a bond for the benefit of his assignee. The 
other grounds are equally untenable. The 
lien for freight, if any is due, is not displaced 
by the superior lien for salvage ; but, subor- 
dinate to that, it has full validity and opera- 
tion. ‘The possession of the property by the 
court through its officers, is a possession 
protective of the interests of all concerned, 
and not displacing the rights or lien of any 
party. Nothing in point of jurisdiction is 
better founded, or in point of practice more 
extensively acted upon, than the right of 
courts of Admiralty to recognise and enforce 
all claims to freight, and, indeed, all other 
liens attached to property in their custody. 
In such cases the court considers itself as 


bound, as matter of duty, to act in rem for | 


the benefit of all concerned.' 

The case, then, in the view which I take 
of the matter, is reduced to the simple con- 
sideration, whether any freight is due upon 


the portion of the goods delivered to the 
underwriters, and on that, which is still re- 
tained in the custody of the court, or on 


either. And let us first consider whether full 
freight is due. The general principle of the 
maritime law certainly is, that the contract for 
the conveyance of merchandise on a voyage 
is in its nature an entire contract, and unless 
it be completely performed by the delivery 
of the goods at the place of destination, no 
freight whatsoever is due ; for a partial con- 
veyance is not within the terms or the intent 
of the contract; and unless it be completely 
performed by the delivery of the goods at the 
place of destination, no freight whatsoever is 
due, and the merchant may well say ; Von in 
hec federa veni. For this proposition no 
authorities need in the present state of the 
law be cited, for it is established as well 
upon principle as authority. In Lord Ten- 
terden’s Treatise on Shipping (Abbott on 
Shipp. P. 3, ch. 7,s. 1, p. 273, Amer. edit. 
1829); and in Mr Chancellor Kent’s Com- 
mentaries, (3 Kent Comm. Lect. 47, pp. 227, 





1See The Racehorse, (3 Rob. R. 101.) The Mar- 
oh Rob. R. 106.) The Angerona, (1 Dodson R. 
352. 








ne 
228, 3d edit.), itis laid down in broad temps. 
and in Caze v. The Baltimore Insuran : 
Company, (7 Cranch 358, 362,) the Supreme 
Court fully recognized it, saying, « Frejy\; 
in general is not due, unless the voyage be 
performed.” Such, then, being the generg| 
rule, and the voyage not having in the pres. 
sent case been performed by the transports. 
tion of the goods to St. Petersburg, it js 
certainly incumbent upon those, who assex 
the claim, to shew, that it falls within the 
spirit or sense of some exception. There 
are certainly exceptions to the general rule; 
but they all stand upon special and peculiar 
grounds. There are cases, where full freight 
is due, notwithstanding the goods have not 
arrived at the port of destination ; and there 
are cases, where a pro rata freight is due, 
notwithstanding the like non-arrival, The 
latter will presently come under considera- 
tion. The former is properly before us in 
the view of the case, which I propose now 
to discuss. 

And I think the whole of the cases, in 
which the full freigiit is upon the ordinary 
principles of commercial law due, notwith- 
standing the non-arrival of the goods at the 
port of destination, may be reduced to the 
single statement, that the non-arrival has 
been occasioned by no default or inability of 
the carrier ship, but has been occasioned by 
the default or waiver of the merchant-shipper. 
In the former case, the merchant-shipper 
cannot avail himself of his own default to 
escape from the payment of freight; in the 
latter case he dispenses with the -entire ful- 
filment of the original contract for his own 
interest and purposes. Thus, for example, if 
the goods be seized or detained at an inter- 





mediate port for the illegal conduct, or 
wrongful] act of the shipper, or if, at such in- 
termediate port, he voluntarily insists upon 
receiving, and does receive his goods, the 
carrier ship being ready and able to carry 
them to their destination, there can be no 
doubt that full freight is due for the whole 
voyage. 

I have said, that this is the result of the 
exceptions so far as they stand upon the 
ordinary principles of commercial law ; and 
no case has been cited, where any of our 
courts of common law or equity have held 
any different doctrine. In the interpretation 
of commercial contracts, the decisions of 





these courts are entitled to the fullest con- 
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sideration and weight, for in general they 
guide, although they do not always control 
courts of Admiralty in the exercise of their 
own judgment in the interpretation of such 
contracts.' I am aware that in cases of 
prize and cases of capture and recapture, 
courts of Admiralty have adopted some doc- 
trines not seemingly in exact accordance 
with the doctrine above stated. But it is not 
safe or currect in many cases to reason from 
the peculiar doctrines arising out of the ad- 
ministration of international law and policy 
in courts of prize, to the ordinary exigencies 
of commerce or the ordinary interpretation of 
common civil contracts. Courts of prize 
exercise a very peculiar and extensive juris- 
diction sut generis, upon very enlarged 
views, and a sort of international discretion, 
which does not belong to the common func- 
tions of other courts, or even of courts of Ad- 
miralty in the exercise of their jurisdiction 
as instance courts. 

With these principles in view, let us con- 
sider the cases cited at the bar, on the sub- 
ject of full freight. The first is the case of 
The Racehorse, (3 Rob. 101,) where a British 
ship was freighted from Liverpool in ballast 
to St. Martin’s and Lisbon, to bring a cargo 
of fruit to Ireland; and wes taken on her 
return voyage by a French privateer off Fal- 
mouth, and afterwards recaptured and brought 
in to Falmouth. Upon the capture the 


master was taken out, and owing to that fact | of the owner of the cargo ? 





| 


tually it shall be restored. It is said, that 
the contract was totally dissolved; but by 
whose means happened it, that it was so dis- 
solved? It was in no degree owing to the 
owner of the ship; but that the owner of the 
cargo was not ready to proceed. ‘Though 
he acted as discharged from his contract, he 
is substantially entitled to the benefit of it. 
Upon these grounds, I am of opinion, that the 
ship is entitled to the whole freight.” But 
he deducted therefrom the contributory share 
of the freight for the salvage on the recap- 
ture. 

Now, with all possible respect for this em- 
inent judge, I cannot accede to the doctrine, 
here promulgated, under any of its aspects, 
at least as applicable to ordinary cases of 
civil salvage. And I must also say, that the 
reasoning itself is not quite consistent 
throughout. In the first place, it is an inad- 
missible assumption, that the capture dis- 
solved the contract of affreightment. At 
most it only suspended it; and it reattached 
upon the recapture. Recapture confers a 
title to salvage only, and restores, and does 
not extinguish the rights of neutrals, and a for- 
tiort not the rights of fellow subjects upon the 
admitted principles of the British laws. But 
if the contract were dissolved by the common 
calamity of capture and recapture, the voy- 
age being unperformed, how does that give 
any rights tu the ship owner, beyond those 
The dissolution 


no claim was given into the court of admi-/ takes place without any default on either 
ralty for the cargo until the 17th of July, the | side by mere operation of law; and then the 
ship having been restored by consent on the | parties, as it seems to me, are entitled to 
2d of July ; and restitution of the cargo was | stand in pari jue upon their contract. If 


not decreed until the 16th of November. 


claim was made for the full freight of the | freight is not due. 


voyage, although the vessel refused to wait | 


until the restitution of the cargo, the owner 
of the ship being dead, and his administrator 
declining to interfere. Lord Stowell (then 
Sir William Scott) allowed the full freight 
upon the ground, that the ship was not bound 
to wait. On that occasion he said ; “ Some, 
thing is to be conceded by way of accommo- 
dation ; a reasonable time is to be allowed ; 
and if it is not allowed a proportion of the 
freight is to be deducted. But I cannot say, 
that a ship shall wait all this time for the 
mere chance of taking on the cargo, if even- 





i See The Louisa,(i Dodson R. 317, 319,) The 
Isabella Jacobina, (4 Rob. R. 77.) 





| 





Aj|the whole voyage is not performed, the 


Lord Stowell himself 
admits, that the ship was bound to wait a 
reasonable time after she was restored, or 
otherwise a pro rata freight only would be 
due. But if the contract was positively dis- 
solved, and the cargo was not ready to pro- 
ceed, what ground is there to say, that the 
ship owner, being discharged from his con- 
tract, is bound to wait an hour? His rights, 
if any, are complete at the time of the disso- 
lution of the contract. Surely he is not 
bound to wait to fulfil a duty, from which he 
is discharged. And, indeed, it does not strike 
me, that there is the least difference upon the 
principle stated by his Lordship, whether the 
cargo was ready to proceed or not. If it 
was ready, and the contract was dissolved, 
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upon what grounds can he be required to do 
an act, from which, as a matter of contract, 
he is released ? 

In the case of The Martha, (3 Robinson R. 
106, note,) the same learned judge granted 


American 





full freight under the following circumstan- 
ces. An American ship, bound from Ameri- | 
ca to Amsterdam, was captured in the Chan- 
nel by a British cruiser, and brought in on the 
20th of December, 1800; and the ship was 
restored on the 10th of January, 1801. 
the 15th of January, a commission of unliver- | 


Cases. 
cited, held the ship entitled to full freight, 
and said; “The contract between then (the 
parties) ceased by the act of unlading. 4, 
the moment of separation the vessel aciuires 
a right to proceed ; and it is by accident only. 
that she continues here. ‘I hat accident cap. 
not, | think, have the effect of reviving the 
contract, which had been before dissolved” 





| To this case, as to the former, the same su). 
| stantial objection applies. 
On | 


The capture of 
neutral ship has never been admitted by the 
Courts of the United States to operate a dis. 


ing passed; and on the 16th, one fourth of | solution of the contract of affreightment 


the goods, composing the cargo was restored. | 
It being necessary, in order to get at these | 
goods, to unliver the rest of the cargo, the | 
whole was accordingly unlivered. The | 
claimant of the goods insisted on the ship’s 
taking them on board again, offering to be at 
the expense of the reshipment, and to have 
them carried on to their destination upon the 
original freight. This was refused by the | 
master; and the question was, whether he | 
was entitled to full freight on these goods or 
not. Lord Stowell gave the full freight upon | 
the mere dry authority of a decision of Sir | 
James Marriott, which he thought himself | 
bound to follow. For myself, I feel bound | 
to say, that I should have been better pleas- | 
ed, if the learned judge had applied his great 
mind to examine the case upon principle, | 
and instructed us as to the grounds, upon 
which such a doctrine is maintainable. | 
am unable to perceive any either of law or | 
of reason, or even of common justice. 

Then came the case of The Hoffmong, (6 
Rob. 231,) before the same learned Judge. 
it was the case of a capture of a neutral | 
ship and cargo in August, 1805, made by a 
British cruiser. On the Ist of Sept. a decree 
of restitution of the ship was passed, and a 
commission of unlivery of the cargo was on | 
the same day taken out by the captors, and 
the unlivery was completed on the 26th 
of September, Notice was given to the master 
before the unlivery of the whole of the car- 
go, that he would be required to carry it on 
the voyage. The claim for the cargo was 
given in on the 24th Sept. and on the 28th 
of the same month the cargo was restored. 
The master was then required to take it on 
board again; but he refused, and made a 
claim for full freight. Lord Stowell upon 
the footing of the case of T'he Martha, already 


} 
| 





At most it only suspends it; and when rest. 
tution takes place, the parties are also re. 
stored to their antecedent rights. The vis 
major having ceased, the jus portliminii ope. 
rates upon the case. In my humble judy. 
ment it would be a most mischievous doctrine 
to the great interests of commerce and nayi. 
gation, that a mere unlivery of cargo by 
superior force, or by the order of a court of 
prize, should operate to dissolve a contract 
made between mere neutrals. How is it in 
relation to other cases, arising in the common 
course of navigation ? Suppose a ship meets 
with a caiamity in the course of a voyage, 
and is compelled to put into a port to repair, 
and there the cargo is required to be unliver. 


ed in order to make the repairs, or to insure 


its safety, or ascertain and repair the dam. 


/age done toit; would such an unilivery dis- 
solve the contract for the voyage ? Certainly 


not. And if the contract is dissolved, by 
operation of law, how happens it, that th 
ship owner can entitle himself to assert a 
right to freight, when he has not performed the 
voyage, and the owner of the cargo, who has 
been in no default, and is prevented by the per- 
il or the loss, or by an unlawful capture from 


| receiving it, is to be treated as if he had vio- 


lated his contract ? If dissolved, it seems to me, 
that the contract must be treated, as dissolved 
by an overwhelming calamity, which absolves 
both parties from all obligations under i. 
Neither party has contracted with reference 
to such a state of circumstances; and tle 


law would seem to be manifestly unjust, if 


in such a case, it threw the whole burthen on 
one side. 

The case of The .ngerona, (1 Dodson R. 
382,) on the instance side of the court, re- 


quires but a single remark. The full freight 
was there given, avowedly upon the grouné, 
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— 
that the owner of the cargo was in default, 
and that the sale of a part of the cargo at 
an intermediate port, for which freight was 
demanded, was occasioned by that default. 
Whether the facts of the case, which are 
very imperfectly stated, justified that conclu- 
sion or not, it is not for this court to say. But 
the decision proceeds upon a very clear prin- 
ciple of law, that the whole freight is due, 
if the whole would have been earned but 
for the default of the owner of the cargo. 

In the case of The Isabella Jacobina, (4 
Robin. R. 77,) an application was made, on 
the part of a Swedish ship, for freight under 
a charter party to go from Plymouth to Rads- 
tow, there to take ina cargo of pilchards for 
Venice. The ship had sailed to Radstow, 
and taken in her cargo there, and had pro- 
ceeded a few days on her voyage, when she 
met with bad weather, and returned to Fal- 
mouth. A few days afterwards an embargo 
was laid on Swedish vessels ; the cargo was 
unloaded, and restored to the owners, who 
were British merchants. Lord Stowell held, 
that no freight whatever was due, upon the 
ground, that the ship had performed but a 
small part of her voyage, and the Swedish 
embargo having taken place, it rendered the 
fulfilment of the contract impossible. The 
cargo could not wait till the embargo might 
be taken off, and, being British property, it 
was restored. Now, this case seems to pro- 
ceed upon true principles. As an unlivery 
of the cargo had taken place under the au- 
thority of the British government, it seems 
not distinguishable from the cases already 
cited, except that the ship was not ready to 
go on, but the cargo was. If the contract 
was dissolved by the embargo and unlivery 
which was of a hostile nature, there might 
have been room for the suggestion, that the 
rights of the ship owner ought not to be af- 
fected thereby. In truth, however, if so 
dissolved, without any default on either side, 
the true doctrine applicable to such a case 
would seem to be, that neither party could 
claim any thing under the contract of af- 
freightment. 

The case of The Louisa (1 Dodson R.317) 
approaches somewhat nearer to the present. 
There, the ship and cargo, bound on a voyage 
from Quebec to the Island of Madeira, was 
captured in Dec. 1812, by an American priva- 
teer, and recaptured on the 11th of Jan., 1813, 
by a British ship of war. At the time of the 


| 





recapture, the ship was in a distressed state, 
having had some of her masts carried away 
ina gale. A prize-master was put on board 
with orders to proceed to the first port in 
England; but the ship having twentyfour 
feet of water in the hold, and the crew being 
exhausted, it was found impossible to pro- 
ceed to England; and the ship put into Co- 
runna, where the cargo was disposed of under 
the authority of the British Consul. On a 
suit for civil salvage in additional to military 
salvage for the recapture, the court sustain- 
ed the claim for both; and aclaim was made 
for freight. Lord Stowell refused the claim, 
saying “ with respect to freight 1 am of opin- 
ion, as well upon the equity of the case as 
upon the authority, which has been cited, 
(Hunter v. Prinsep, 10 East R. 378) that none 
is due, the voyage having been totally de- 
feated by the sale of the goods at Corunna.” 
That is precisely in coincidence with the 
doctrine, which I have already had occasion 
to assert in the present opinion.! 

The cases in the Admiralty, therefore, do 
not, in my judgment, in any manner shake 
the proper doctrine, which is deducible from 
the common law authorities upon the subject 
of freight in ordinary commercial adven- 
tures. 

Then, do the circumstances of the present 
case furnish any distinct ground for the claim 
of a full freight? It has been suggested, 
that the owners of the cargo haye been 
guilty of some default in not obtaining a de- 
livery of the cargo at an earlier period, when 
the ship was restored and repaired and ready 
to receive it. It has been said in reply, that 
there was no default on any side; but if 
there was any, it certainly was a prior default 
of the master and crew of the ship in desert- 
ing her, when she struck on the South Shoal, 
and leaving her to float off as a derelict ; and 
that al] the subsequent detention and loss 
have arisen from that cause. My opinion is, 
that there has been no default on either side. 
The striking on the shoal was a peril of the 
sea, and the desertion of the ship was an act 
justified by the necessities of the case, I 
agree, that the subsequent occupation of the 
ship by the salvors was a natural and most 
valuable service consequent upon the aban- 
donment of her; and that all the detention 








1 See also the Wilhelmina Leonora, (3 Rob. R. 
234.) 
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hes arisen from that source. Still it is but | in time to have been sent on that seas, Yn, I 
an incident to a common calamity. It is | do not know, that there is any proof of thy 
said, that the ship being ready on the 30th of | and if there were, it would still re; nair 
July to receive the cargo, and due notice ‘inquire, whether there was any duty on the 
being given thereof, she was enticled to her | part to submit to an appraisement and deliy. 
full freight, because the cargo was not then | ery on stipulation. My opinion is, that ther 
ready to go on the voyage. That it was not| was no such duty. It was an affair of 4 
ready, isadmitted, But was this owing to cretion to be exercised by them or not . 
any default of the owners, or was it a natural, | their own pleasure. They were in no defy); 
if not a necessary, consequence of the com- | for the property being brought into a coy» 
mon calamity ? My opinion is, that it was | of admiralty by a claim of galvare. | ther 
the latter. What were the circumstances of} had a right to wait the regular course 
the case at that time? The owners of the | proceedings on such claim, without bejp, 
cargo were not upon the spot; but resided treated as wrong doers or defaulters.  [y ; 
in a distant country. The Messrs Holford | master and owner of the ship were so s»| 
& Co. had no agent here authorized to act} tous to proceed at once on the voyage, why 
for them, and to stipulate for their part of the | did they not offer to procure such delivery ,, 
goods on bail, if a delivery could have been bail, and become themselves the stipulat " 
obtained of them from the court. In cases for the underwriters ? 

of salvage [ do not know, that the owners of; But what is most material in this postu: 
either ship or carge have, as a matter of right, of the case is, that in the intermediate tiny 
any claim to have either of them delivered | between the 30th of July, when the notic 
on bail at an appraisement. If either of was given and the 2d of November, whe, 
them be perishable, ur may sustain injury the delivery was obtained, the owners of the 
from the delay of the salvage proceedings, a ship had, in fact, sold her; one half on thy 
sale may be, and usually is, authorized by | 7th Sept. and the other half on the 2th 
the court. But, unless the salvors assent to Sept. Now this sale, in my judgment, w 
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a delivery on bail, it is not the usual practice | complete discontinuance of the offer, admi: 
of the court to direct a delivery on appraise- | ting it to be a continuing offer up to that tin 


ment. The salvors have quite as strong a to receive the cargo on board and carry it | 
right to insist upon having their claims fixed | St. Petersburg. They had then parted wit) 
by a sale. And where the court clearly sees | their power and control over the ship; 
from the nature of the case, that the salvage they had no right to substitute any other sii 
ought not to be a gross sum, but a propor- or vehicle of conveyance in her stead. |; 
tion, I think it would be difficult to find any was not a change of ship required or just- 
duty of the court to deliver on an appraise-| fied by necessity; but it was a sale fro 
ment. At least such a case would present choice. So that it seems to me, that tlie sale 
a ground for the exercise of sound discre- | of the ship was a withdrawal of the offer to 
tion on the part of the court in refusing it. | carry the cargo to St Petersburg on the par 
But here the owners were not only not | of the owners of the ship; and the obtaio- 
upon the spot, but one third of the cargo was | ing of the one third from the custody of the 
abandoned by the agent of Messrs Cramer | court on stipulation without any notice or r- 
to the underwriters on that part of the | quest to carry on that part of the cargo to Si 
cargo on the 10th of July, long before the } Petersburg, was a voluntary acceptance ther 
ship was repaired. ‘The agents, therefore, | of by the ‘underwriters at Boston and a dis 
could take no steps for the delivery on | pensation of the ship owners from the duty o! 
bail. The underwriters, if any persons, | carrying them farther. 
were bound to make the application. ‘They | In respect to the other part of the carg 
did make it on the 2d of Nov. and with the | belonging to Messrs Holford & Co., there was, 
consent of the salvors obtained a delivery on | as has been stated, no agent here, who was 


bail of the remaining sugars abandoned to 
them. But it was certainly then too late to 
carry them on to St Petersburg that season. 
It is said, that they could by an application 
at an earlier period have obtained a delivery 





authorized to require a delivery of them from 
the court; and certainly there was no duty 
on any party to require it; or if there 
was any such duty, it was a daty falling on 
the master of the ship. These goods 
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smain in the custody of the court. 
have never been delivered to any party, and 
the court has refused to deliver them. But 
Messrs. Bates & Co. as agents of Messrs. 
Holford & Co. in Feb. 1839, gave notice to 









declined to do so. From this period, there- 
fore, there was a relinquishment of all at- 
tempts on either side to enforce a strict per- 
formance of the original contract. 

My opinion upon these circumstances is, 
that no claim is made out in law, or in equity, 
or in general justice, for a full freight. I think, 
that no party has been in default; and each 
has stood upon his rights, and has awaited 

and had a right to await the regular determi- 
nation of the Admiralty proceedings. If the 
ship owners would have earned their entire 
freight, they were bound to perform their 
whole contract. The progress of the voyage 
was interrupted by a common calamity ; and 
hitherto there has been no opportunity for the 
ship and cargo to resume the voyage, as the 
Admiralty proceedings have not yet termina- 
ted, Adhuc sub judice hic est. If the ship 
owners would have entitled themselves to an 
entire freight on the property saved from the 
salvage and capable of being carried on they 
should have waited, until the whole adventure 
could be resumed; and then have required the 
owners of the cargo to allow them to carry it 
forward, when it was released from the ad- 
miralty proceedings. They have elected a 
different course ; and they are, in my judg- 
ment, bound by their election. They ask 
the court to give them full freight, although 
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They | their ship and can no longer complete it 


| and the ship owners to leave them here. 


ithas not been earned by a completion of | 
the voyage, and although the other side has | 


| nn : ‘ 
The underwriters on the one third of the 
cargo have not asked to have the voyage 
prosecuted, The owners of the other two 


| thirds have asked it; but under cireumstan- 
the ship owners, that they wished them car- | ces, in which it became impossible for them 
ried on to St Petersburg ; and the latter then | to ship it. The parties have, therefore, with- 


| drawn from the contest without having been 
able to prosecute the voyage or effectually 
to seek its prosecution beyond the port of 
Boston. The just operation of law upon 
this state of things, in my judgment, is that, 
which [ have indicated. ‘The owners of the 
cargo are content to take their goods here, 
| It 

is, if I may so say, a reluctant acquiescence, 
forced upon them by an overruling necessity. 
I shall, therefore, decree a pro rata freight, 
| leaving the amount to be ascertained by the 
| auditor to be appointed by the court accord- 
| ing to the agreement of the parties, 

There is another point suggested at the 
argument, and that is, whether the freight pro 
| rata ought to contribute either to the general 
average, or to the salvage, or to both. My 
opinion is, that it ought to contribute to both. 
‘lo the general average, because it is one of 
| the interests saved by the jettison; to the 
salvage, because it is an expense incurred, 
like the general average, for the benefit of all 
concerned.! 





Choate and Riley for the claimants. 


Blair, Parsons and B. R. Curtis for the 
| respondents. 
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been guilty of no default, and has not freed | Webber and others, Petitioners for Partition, 


them from the obligation. 


quent part of the voyage. 





it. 


The next question is, whether there is any 
I think 
Taking all the circumstances to- 
gether I think the farther prosecution of the 
voyage has been abandoned or waived by 
The ship owners have sold 


just claim to a pro rata freight. 
there is, 


both parties. 





They sold their 
ship within a short period after she was re- 
paired for the voyage; and yet they ask a 
compensation, as if they had borne all the ex- 
penses, and burthens and perils of the subse- 
I repeat it, I can 
find no law, or equity, or justice, in such a 
claim, and therefore I do not hesitate to reject 


v. Mallett and others. 


In @ partition among several proprietors of land, a 
mortgagee of any proprietor’s portion, though 
bound by the partition as against others, is not 
bound by any deduction which may have been 
made from his portion on account of waste lands 
which it is agreed shall still be held in common, 
but the mortgagor will be holden to make up 
for any deficiency on this account by contribu- 
ting from other lands set off to him in the par- 
tition. 

The rule laid down in Randall v. Mallett, (14 





1 See Mr Phillip’s edition of Stevens & Benecke on 
Average, page 220 and note (*), and (') 7'he Dorothy 
Foster, 6 Rob. R. 88. 
R. 210. 





The Progress, Edw. Adin- 
The Racehorse, 3 Rob. R. 101. 
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Maine R. 51,) and Williams College v. Mallett 
(3 Fair. 398) to govern such cases, overruled. 


A person having purchased a quantity of land to 
be held in common in a township with other 
owners, which was immediately mortgaged 
back, and afterwards having purchased a lot in 
the same township in severalty, of the same 
grantor, this latter fot is subject to the mortgage. 


in the mortgage deed, the lots marked as settlers’ 
lots on a certain plan being excepted, and in the 
subsequent deed in severalty, the lot being called 
a settlers’ lot, this is not sufficient evidence to 
bring the lot within the exception. 


A. having mortgaged to B., 6000 acres in common 
in a township of land, and subsequently there 
having been a partition of the land among the 
proprietors, B. attaches and sells A.’s equity of 
redemption in 5400 acres ; held that B. is entitled 
to partition against A.’s grantees for the full 
amount of land included in the mortgage, though 
it has never been otherwise foreclosed. 


In a partition of lands under a judgment rendered 
on a petition for partition, it is no objection to 
the commissioners’ report, that the petitioner's 
grantor having sold several parcels of the land 


in severalty to various individuals, the lands of | 


liams College, to secure the purchase money 
—a particular reference being made to In- 
| gersoll’s deed of the same. This deed con- 
| tained the following clause, viz: “ excepting 
and reserving the lots marked as settlers’ lots 
| on Webber’s (one of the petitioners) plan, 
| which are not to be subjected toa draft; 
| subject, however, to the condition that said 
| Mallett shall perform his part of the settling 
duties in proportion to the land conveyed, 
| and also that from said 6000 acres a part of 
| the public lots reserved shall be taken in pro- 
| portion as said 6000 acres bears to the whole 
p.” This mortgage afterwards by 
‘assignment, became the property of the pe- 
titioners. On the 6th of February, 1828, said 
Ingersoll conveyed to Mallett one undivided 
| half of lot No. 11, in Sth range, the deed de- 
scribing it as a “settler’s lot.” On the Ith 
of April, 1828, the several proprietors of the 
township made a partition of their lands 
agreeably to the provisions of the statute. 


| townshi 


some of these are set off in full and others only | In making this partition 960 acres were first 


in part, and that, of others no part is set off. 

In the trial of such petition in order to give effeet 
to a levy, the petitioners having he certain 
deeds of a portion of the land claimed by the 
respondents to have been fraudulent, it is no ob- 
jection to the — that the lots conveyed by 
said fraudulent deeds were assigned to the claim 
of the petitioners under an undisputed title, and 
that other lots which had never oes conveyed 
at all were assigned to his claim under the levy. 


In such a partition the claim of such subsequent 
attaching creditor will be preferred to that of a 
prior bona fide grantee. 


Tuts was a petition for partition, in which 
the petitioners set forth that they were seized 
of 6478 acres, in common with owners un- 
known, in 68 lots of land of 100 acres each, 
in the township of Lee. The respondents, 
1] in number, claiming to be seized of 13 
lots in severalty, appeared and pleaded sole 
seizin to their respective lots. 

From the evidence given in at the trial, 
the following facts were proved. On the 
7th of May, 1825, one Hodgkins conveyed to 


S. T. Mallet and N. Ingersoll 1-46th part | 


jassigned for public uses agreeably to the 
'terms of the grant from the State to the Col- 
lege, of the township. There being in the 
| township about 1140 acres of waste and poor 
land, most of which was covered with water, 
they voted that that number of acres should 
still be held in common, and that division 
} should be made of the remainder only. After 
| making these deductions, the proprietors then 
| proceeded to assign to Mallett and Ingersoll, 
| the settlers’ lots, being those bargained by 
| them to the settlers which they had got on 
to the township in order to comply with the 
| terms of the grant from the State. Fourteen 
| lots were accordingly assigned to Mallet, he 
being at the time proprietor of 1500 acres 
| (including 200 acres put into his proportion 
by a friend for whom he acted) exclusive of 
‘the 6000 acres; lot No. 11 in Sth R. was 
one of the lots so assigned. The respon- 
dents were owners of 13 of the lots so as- 
signed to Mallett, they all being the origi- 
inal settlers or their grantees. After assign- 
ing the settlers’ lots, the proprietors then pro- 


of the township of Lee (containing 23,040 | ceeded to make partition of the other lands by 
acres in all) to be held in common. On the | draft, and 54 lots were drawn to the right of 
5th of June, 1827, one Greely conveyed to | Mallett, making 68 lots in all, being the lots 
said Mallet 1000 acres in common; and on | included in the petition of the plaintiffs. 
the same day said Ingersoll (who was then 
a large proprietor) conveyed to said Mallett 


, Soon after this, and prior to May 1831, Mal- 
| let conveyed the several settler’s lots to the 


6000 acres more, in common, and Mallett | several individuals to whom he had previous- 


gave back a mortgage of the same to Wil-/|ly bargained them, lot No. 11 in the 5th 
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range, and one other lot being conveyed to 
David Mallett, and two lots being conveyed to 
Joseph Mallett. Both of these lots were af- 
terwards and before the levy hereafter men- 
tioned conveyed by Joseph to two of the re- 
spondents, one of whom put his deed on rec- 
ord immediately. On the 6th July 1830, 8S. 
T. Mallett’s equity of redemption in the 
mortgaged premises was sold on execution 
by a deputy of the sheriff, he describing the 
54 lots in his return, as the lots covered by | 
the mortgage. Of this equity of redemption | 
the petitioners afterwards became the owners | 
by several mesne conveyances, and no other | 
fureclosure of this mortgage has ever taken | 
place. On the 18th of July, 1832, a levy 
was made on an execution against S.T. Mal- 
lett, on 478 acres in common, in the 68 lots 
above inentioned, and the petitioners became | 
possessed of this interest. This levy, the | 
respondents contended was void, there not 
being any land belonging at that time to the 
defendant to which it could attach. The pe- 
titioners then introduced evidence to show 
the deeds to David and Joseph to be fraudu- | 
lent and void, though no evidence was intro- 
duced to impeach the title of Joseph’s gran- | 
tees—and thereupon it was agreed by the | 
parties that the only question to be submit- 
ted to the jury should be whether said con- | 
veyances were fraudulent, and that judgment | 
should be rendered according to the legal | 
rights of the parties respectively. The jury | 
found both conveyances fraudulent. 

Several questions were raised at the trial, | 





signed 4 Jots and 38 acres being the remain- 
ing part of the said 54 lots, no part of which 
had ever been conveyed by Mallett. 


1. W. Paine, for the respondents, now 
filed the following objections to the accep- 
tance.of the commissioners’ report. 

1. As the petition embraces those lots only 
which were assigned to Mallet, and does not 
also embrace the lots still held in common 
among all the proprietors in the township, 
a deduction ought to be made from the peti- 
tioners’ present claim, for their proportion of 
the lots so held in common, whereas no de- 
duction is made on that account, 


In Williams College v. Mallett (3 Fair. 


398) the court decided that the plaintiffs as 


mortgagees were bound by the division 
among the proprietors. In that division a de- 
duction of one tenth was made from each 


man’s share on account of the public lots and 
| lots voted to be held in common, 9 lots being 


set off to every 1000 acres. That deduction 
having been made in the assignment to Mal- 
lett of the lands mortgaged, it would follow 
that the petitioners claim should be su ject 
to the same deduction. And so the court 
expressly decided in the above case of Wil- 


_liams College v. Mallett, and in Randall v. 


Mallett, (14 Me. R. 51) in each of which cases 
the court lay down the rule contended for in 
this objection. In egeh case they say “ifhe 
has more land thus assigned than was mort- 
gaged to them, they will be entitled to such 
portion of it in common and undivided as 


which were argued at the June term, 1838, their claim bears to the whole of his inter- 
before the full court. At the October term | est.” 

following, the court ordered partition tobe Q Because the mortgage deed under 
made, the several questions relative to the | which the petitioners claim, was made a long 


quantity of land to be set off to the petition-| tinie prior to the deed of 1-2 of lot No. JI, 


} 


ers and the lots subjected to the petitioners’ | 
claim, being saved to be considered upon the 
coming in of the commissioners’ report. | 
Commissioners having been appointed, t! ey 
proceeded to make partition, and after de-| 
ducting 250 acres for the proportion of public | 
lots falling to the mortgage, and 100 acres | 
released by the mortgagees to one Carpenter, | 
they set off 5,650 acres to the mortzage, and | 
438 acres tothe levy. To the mortgage | 
were assigned 49 62-100 of the 54 lots drawn | 
to S. T. Mallett, as above mentioned, 4 of | 
the respondents’ lots in full, including lot No. 


and, therefore, this lot could not be subject 
to the mortgave, or at least 1-2 of it could 
not be, whereas the whole of the lot is assign- 


| ed to the mortgage claim. 


And this lot being a “settlers’ lot” as 
appears by Ingersoll’s deed of 1-2, he being 
the petitioners privy in estate, the lot is not 
covered by the mortgage, as the settlers’ lots 
are specially excepted in the deed. 

The plan referred to, being the petitioners’ 
own plan, and not within the reach of the re- 
spondents, the facts in the case are sufficient 


11 in the 5th range, and parts of 8 other of  t° show this Jot to be within the exception. 


the respondents’ !ots. To the levy were as- | 


19 


2. The'officers return, on the execution of 
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the sale of the equity specifying the particular 
lots, the equity of redeeming which was sold, 
the mortgage has not been foreclosed as to 
any other lots; and as none of the respon- 
dents’ lots were included in the officer’s re- 
turn, the petitioners are at best only mort- 


gagees in an unforeclosed mortgage of the | 
of the respondents’ Jots, and are not, therefore, | 


entitled to partition of them. 


4. The partition is made in an inequitable, 
unjust and partial manner, inasmuch as Ist. 


Among the respondents the lots of 4 are taken | 


in full, 8 in part only, and of one no part is tak- 


ea, whereas no distinction exists as to their | 


respective rights, and no partiality should be 


shown to any one. 2d. Because there should | 
not huve been any of the respondents’ lots | 


taken on the mortgage so long as there re- 


mained any lots besides theirs subject to the | 
3d. Because after the petitioners | 


mortgage. 
have been permitted to prove the deeds to 


David and Joseph fraudulent, in order to! 


give effect to their levy, their lots ought to 


have been assigned to the petitioners’ right | 
under their levy, but on the contrary they are | 


assigned to the mortgage. 


The fact that the deeds to David and Jo-. 


seph were impeaclyed, does not justify the 
assignment of their iots, under the mortgage, 


in full to the petitioners ; under the mortgage | 


they are entitled to the same rights as all 
the other respondenis. 


action to test the validity of the deeds. 


5. Five.thousand seven hundred and fifty | 


acres being set off to the mortgage (includ- 


ing 100 acres released by the college to | 
Carpenter) 1,050 acres only remain of all the | 
in the parti-| 


lands assigned to Mallett 


tion. The bona fide respondents claim- 


ing under Mallett, prove their claim to 1,100 | 
The } 


acres by deeds made before the levy. 
levy then ought to be declared void, there 
being nothing for it to attach to. The 


claims of the bona fide purchasers ought to. 


be preferred to a subsequent levy. 
Rogers and Preble for the petitioners. 


Per Curtam. We do not perceive any 
valid objection to the acceptance of the coim- 
missioners’ report, and therefore it must be 
accepted. 


American Cases. 


By the present as- | 
signment, no opportunity is given in a future | 


- — - — a 
Se 


UNITED STATES CIRCUIT COURT, 
NEW york, auGuUST 3, 1838. 
Before Judge Betts and a Jury. 


United States v. Jenkins and others. 


The ownership of a vessel determines her interna- 
tional character, and this may be proved in the 
same manner as that of any other chattel. 


| Vessels under a register and not having a license, 
may be legally employed on a whaling voyage, 
and may come into American ports without sub. 
jecting themselves to the disadvantages or dis- 
| abilities of foreign vessels. 

Tne defendants were indicted for an en- 
| deavor to make a revolt on board the whal- 
ing ship Georgia, of New London, Captain 
| J. P Hall. She was regularly registered as 
an American vessel, but not licensed, and 
was on a fishing voyage in the South Atlan- 
tic Ocean, when the offence occurred. 

Evidence was adduced on the part of the 
| prosecution which proved that the prisoners 
had refused to obey the captain’s orders, and 
acted in such a way as to clearly come un- 
_ der the legal definition of attempting to make 
a revolt. 

Vash for the prisoners, raised two objec- 
, tions; first, that the United States District 
Attorney must prove the American character 
of the vessel, by the production of the custom- 
house papers. Secondly, that a registered 
vessel was not authorised to engage in the 
fisheries, and therefore the defendants could 
not be charged with any offence committed 
on board her. 

Butler, District Atorney, contended ti:at, 
|according to the law of 1835, it was only 
necessary to show that the vessel was de fuc- 
to an American vessel, owned by American 
citizens, claiming to be, and in fact being an 
American vessel. And that, although depriv- 
ed of the privileges of American vessels, ac- 
cording to our revenue laws, she must stil 
be considered an American vessel according 
to the law of 1835, whether she was de jure 
or not an American vessel. Secondly, that a 
register was sufficient for this purpose, and 
that it was not necessary, by the act of 1793, 
to take out a license unless for the purpose 
ef obtaining certain privileges and immuni- 
| ties, but that ber not having done so did not 
/render her the Jess an American vessel, de 
| facto if not de jure. 
| Berrs J. charged the Jury. The defen- 
| dants have put in only a general plea of not 


; 
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guilty, but they have also a riglit to avail | the first to lay down the rule in relation to 
themselves of any thing which goes to show | this question, we would readily conclude to 
they are not guilty. It is, therefore, not | decide as that court has decided, until the 
sufficient merely to prove their conduct crim- | court at Washington determined the matter. 
inal, in the abstract, but it must be also | But this court has for nearly forty years, de- 
shown that the act which they have commit- | cided differently, and it now becomes a ques- 
ted is made criminal by law. | tion whether this court have laid down the 
The defendants now take the ground, that | rule correctly, or that the more recent de- 
the duty, an alleged breach of which they | cision shall be adopted as the right one, 
are being tried for, was not obligatory on The question then arises thus. The law 
them, and that, therefore, this court has no | says that if American seaman commit cer- 
jurisdiction over them, and cannot take cog- | tain acts they are subject to be prosecuted, 
nizance of their conduct, while they were on and other Jaws require certain preliminary 
board that vessel. | conditions to be complied with, before ves- 
If this court were to act solely on its own | sels can possess certain privileges and ad- 
impression, it could entertain no doubt or | vantages. And if the rule laid down by the 
hesitation in relation to the question. Be- | court of Rhode Island is correct, it may go 
cause ever since 1789 and 1793, prosecutions | no father than this, that all vessels sailing 
of this sort have been frequently before this | with a register, must pay duties on oil and 
cuurt, and it has always exercised jurisdiction skins, like foreign vessels, and be liable to 
over them, and the prisoners, if convicted, |the inconveniences and disadvantages of 
have been invariably punished, The court | foreign vessels, and yet the seaman on board 
would, therefore, feel itself fully warranted in | them be subject and amenable to the laws of 
adhering to that interpretation of the law, | the United States, 
which it had heretofore given, if it had not; This court will now Jay down its view of 
been suspended by an expose of a high char- | the law in such a broad and comprehensive 
acter. way as will suffice to have the question final- 
It appears that, within the last two months, | ly determined, 
a question has been raised at Rhode Island, I lay it down as a rule of law, that per- 
whether men on board a whale ship, circum- | sons are subject to criminal prosecution for 
stanced as the one now in question, are ame- | offences committed on board American ves- 
nable to the laws of the United States for cer- | sels, on the high seas, or in foreign ports, 
tain breaches of discipline. And that court | and that the ownership of the vessel deter- 
decided that they are not. This court, how- | mines her international character, within the 
ever, entertains a different opinion; but in | interpretation of these laws. And that the 
deference to the respected authority which | own‘rship may be proved in the same man- 
has judged otherwise, we shall not now pass | ner as that of any other chattel, and that it 
upon the question without further considera- | is not necessary for the public prosecutor to 
tion, but put it ina shape in which it can be | produce any documentary evidence. Such 
finally determined. And if it appears that | has been the uniform course of decision in 
this court has been so long in error, we shall | this circuit for years past, and the principle 
of course alter our view of the law, but if| seems to be distinctly recognized, (5 Wheat. 
we consider ourselves right, we shall con- | R. 199°) It is, therefore, sufficient to prove 
tinue to entertain the same opinion, until it} by parol evidence that the vessel was own- 
is corrected, not by a co ordinate jurisdiction, | ed by American citizens. 
highly as we respect it, but by that court Whatever effect the want of a license, and 
which can alone overrule us, which is the | proceeding on a fishing voyage under a reg- 
Supreme Court of the United States. ‘Ihe | ister, may have as to the privileges, and ad- 
court of Rhode Island and this court, possess | vantages of the ship under our revenue laws, 
but the same authority, and neither of them | her being documented with the one or the 
have power to lay down rules for the gui-| other improperly, dves not denationalize the 
dance of the other except as advisary. We,| vessel. She may be subject to duties and 
however, Jook to the court of Rhode Island | disabilities at the custom-house, as if not doc- 
with great respect, and if that court had been | umented at all, or as if she was a foreign 
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her intrinsic character of American property. | punished by indictinent, but must be treated 
But the court will go farther, and say that | asa case for surety of the peace, in which 
vessels, under a register, and not having a | the party may be bound for good behaviour; 
license, can be legally employed on a whal- | the mere words, which do not directly tend 
ing voyage, and can come into American | toa challenge to fight a duel, as calling one 
ports without subjecting themselves to the la liar, or knave, or bantering one to fight with 
disadvantages or disabilities of foreign ves- | fists, although they may result in a duel, are 
sels. And that these vessels which go to| not necessarily criminal. 
the South Atlantic Ocean, ought to be ad-! Doran for the commonwealth. It is con- 
mitted on paying American tonnage duties, | ceded that the indictment is a novelty in 
and no duties on the oil ; and that the statute | Pennsylvania, but nevertheless it is well 
which requires a license, refers to a different | fyynded and can be supported by principles 
sort of trade. of law and common sense. ‘The precedent 
The jury, bearing in mind these proposi- | jn 3 Chitty’s Criminal Law, from which it 
tions, will now retire to consider the evi-| was framed, sanctions it, for the precedent 
dence ; and determine on the guilt of the | contains two different accusations, the one 


defendants. If the jury find them guilty, the 
court will suspend their sentence until the 
case is fully argued before the judges. 


The jury retired for a few minutes, and 
brought in a verdict of guilty against all the 
prisoners. 


COURT OF CRIMINAL SESSIONS. 


PHILADELPHIA, AUGUST 15, 1839. 
Before Judge Todd and « jury 


Commonwealth v. Whitehead. 


In Pennsylvania it isan indictable offence to chal 
enge a man to fight with fists. 

Tue defendant was indicted for assaulting 
John Rowland, and with threats and oppro- 
brious language wickedly and maliciously 
stirring up, provoking, and exciting him, the 
said John Rowland to fight a battle against 
him, the said Caleb Whitehead, and the bill 
being returned as true, by the grand jury, 
came on to be tried this day. During the trial 
many witnesses were examined, and the 
question was raised whether in Pennsylvania 
the challenging to fight without deadly weap- 
ons was indictable. 

Brewster for the defendant. The indict- 
ment is certainly a novelty, and owes its ori- 
gin entirely to Mr Doran, who conducts the 
prosecution. No precedent can be found 
any thing like it in the books of criminal 
pleading. All the forms of indictments for 
challenges are those in which the challenges 
were to fight with deadly weapons, and the 
greater part of them are based upon statutory 
provisions, but in the case now before the 
court the challenge was a mere challenge to 


‘the challenge to fight without deadly weap- 
ons, and the other the challenge to fight a 
duel with swords and pistols, thereby clearly 

| Showing those acts to be distinct offences, 

| and either of them subject of indictment, al- 
| though they both may be and usually are put 
|in the same indictment. In England, it has 
| long since, as far back as the days of Lord 
| Coke, been settled that the attempt or incite- 

ment to commit a felony, is in itself a mis- 

demeanor, at common law, such as the post- 

ing a man a coward, challenging him to fight 

a duel, or using opprobrious expressions, in 

their nature calculated to produce a duel ; 
| all such acts are indictable. Whoever, 
| therefore, provokes or stirs up the commis- 
sion of a serivus crime, violates the law, and 
makes himself amenable to the justice of the 
country. The object of all laws is the pre- 
vention of crime, and no more effectual mode 
can be adopted to accomplish such purpose 
than the anticipation of crime and staying 
| the arm of the offender, before he completes 

/his design. Hence it is, the law punishes 

the attempt to pick a pocket. In this coun- 

try, where personal conflicts are frequent, 
and oftentimes of a sanguinary character, 
the probable result of any challenge to fight, 
is the shedding of blood, accompanied in 
many cases by the deprivationof life. Should 
not the law then, declare all such challenges 
unlawful, and punish them by indictment as 
tending to the commission of great offences ? 


Topp J.—The most important part of this 
case is, whether in Pennsylvania a challenge 
to fight without deadly weapons is an indict- 





able offence. The point is certainly new, 
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and I am not aware of any decision in this 
country by which it has been ruled, that such 
an act may be prosecuted by indictment. 
Upon principle, however, I think it may fair- 
ly be established that itis. In England the 
challenging a man to fight a duel is a mis- 
demeanor at common law, because it tends 
to the commission of murder, and is founded 
upon a well settled principle, that the attempt 
or incitement to commit a felony is in itself 
a misdemeanor. It is evident, then, that the 
mere attempt there to perpetrate a crime of 
a deadly character, or one which renders less 
secure life or property, or the provoking or 
exciting by any means the commission of 
such crimes is a penal offence against which 
an indictment may be directed. It is true, 
that pugilism is there considered a science, 
and that pitched battles between two individ- 
uals who are professional boxers, are of fre- 
quent occurrence, and are publicly fought 
within the very verge of their courts of jus- 
tice. For this reason it may be, that we find 
no forms of indictments in their books of 
pleading, for challenging a man to fight with 
fists, they considering these personal conflicts 
as not dangerous in their nature, and that the 
science of self defence ought to be encour. 
aged. With us public opinion sanctions no 
such barbarous practices, and our doctrine is 
“hands off,’ though we must in candor ad- 
mit that our newspapers are daily teeming 
with accounts of murders, most of which 
originate from challenges to fight, or from 
sudden personal collisions, where the parties 
in the heat of blood care not for the sacrifice 
of life. Challenges of banterings to fight 
do, then, produce disastrous effects among us, 
as much so, as challenges tu fight duels in 
England ; in short, as the wise man says, 
“the beginning of strife is as the rushing of 
the waters.” And this arises from the fact 
of many of our citizens carrying Bowie 
knives or other deadly weapons, and using 
them in every personal encounter. Shouid 
challenges to fight, in such a state of society 
go unpunished? [think not. I am there- 
fore of opinion that a challenge to fight even 
with fists is an indictable offence in Penn- 
syivania, and that the indictment is correctly 
drawn. My opinion, however is not conclu- 
sive, and should the defendant be dissatisfied 
with it, he can have it reviewed by the court 
in bank, or if he desires it, by the supreme 
court. I am glad that the question has come 








up, and must say that it has been well ar- 
gued by the able counsel engaged in the 
case, 

‘erdict of the jury.—* Defendant guilty 
of challenging to fight, but not guilty of the 
assault,” 





ENGLISH CASES. 


HIGH COURT OF ADMIRALTY. 
LONDON, DECEMBER 5, 1838. 
The Ship Vibelia. 
THE CHARACTER OF BOTTOMRY BONDS. 


How far the law of the country where a bottom- 
ry bond is given, allowing a lien on the ship, 
may affect the validity of the bond. 


It is competent for a foreign merchant, without 
any express agreement at all for a bottomry 
bond, to make advances on the security of the 
ship, that is, on the faith ofa lien given by the 
law of bis own country, and it is not necessary 
to have a bottomry bond, or any agreement for 
one, till the ship 1s about to sail, 


The question is, in such a case, not whether all 
the advances were originally and from the be- 
ginning to the end, with a view to a future bot- 
tomry bond, but whether any part of the ad- 
vances or the responsibility was on personal 
credit. 


Where the general character of the transaction is 
clearly that of bottomry, the whole is to be 
presumed to be of the same character, unless 
expressly disproved ; and the court will not en- 
ler into a consideration of minute items, to sep- 
arate some few from the general bulk, because 
there is not direct evidence of a bottomry 
agreement with respect to them. 


Tus was a question as to the validity of 
a bottomry bond, executed at Philadelphia 
by the master of the British ship Vibelia, 
‘The vessel sailed from England, in April, 
1836, for Honduras, where she took in ma- 
hogany and other produce, and sailed from 
Belize iu August, 1837. Having ran foul of 
another vessel, she returned to Belize for re- 
pairs, and recommenced her voyage in Octo- 
ber. Meeting with tempestuous weather, 
from which the ship suffered much damage, 
the master was compelled to make for Phila- 
delphia with six feet of water in the hold. 
Here, being without funds, he placed himself 
under the direction of the acting British Con- 
sul (Mr Vaughan) and the Agent for Lloyd’s 
(Mr Jordan,) who introduced him to an Amer- 
ican merchant, (Mr Stephen Baldwin.) The 
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vessel was surveyed, and the cargo landed ; | case, that bottomry bonds are of a high and 
the estimate of the cost of repairs was about | sacred character. All legal engagements 
7,000 dollars; but, on subsequent examina- | and contracts sanctioned by law are sacred; 


ae es 





lion, more extensive repairs were found nec- | that is, they are to be enforced by courts of 


essary. Unsuccessful attempts having been | law and equity. The expression, therefore, 
made to raise money even on bottomry, suc- | must have some other meaning more appro. 
cessive sales of the cargo were resorted to, | priate and peculiar to the subject, than mere. 
amounting in the whole to about 15,000 dol- | ly to denote the character which a bottomry 
lars, the total expense of the repairs being | bond enjoys in common with other legal jn- 
17,048 dollars. The proceeds of the sales | Struments. The expression cannot refer to 
were disbursed by Baldwin, with the sanction | priority of payment, for of that, when the 
of the master. The whole proceeds of the | bond is admitted to be valid, no doubt is en. 
cargo being insufficient to meet the repairs, | tertained. The only meaning, satisfactory 
Mr Baldwin became responsible for the bal- | to my own mind, which I can attach to 
ance, on condition of receiving a bottomry |the observation, is, that where once the 
bond, which was executed on the 13th Janu- | transaction is proved to have been clearly 
ary, 1838, for 3,060 dollars, bearing a mari- and indisputably of a bottomry character,— 
time interest of 15 percent. The master, | that is, where the distress is admitted or es- 
in his affidavit in the cause, deposed that he tablished, the want of personal credit is be- 
executed the bond under compulsion. _yond question, and the bond in all essentials 

The case was argued on the 28th of No-/ is correct,—the strong presumption of the 
vember. | law, under such circumstances, is in favor of 

Haggard, D. and Robinson, D. in support | its validity, and it is not to be impugned with- 
of the bond. The transaction had al] | out clear and conclusive evidence of fraud, 
the ingredients of a bottomry transaction,— | or save where it shall be proved beyond al 
distress of the vessel, and absence of person- | doubt, that, though in form a bottomry trans. 


. | 4 . 
al credit, and these bonds are of a high and | action, the money was in fact advanced on 
| different considerations, And it appears to 


/me that this view of the question is confirm- 
|ed by the very nature of bottomry trans- 
actions themselves. All such transactions 
| must be the act of the master, as the agent of 


sacred character,' 

The Queen’s Advocate and Adams, D., on 
the other side. The master and bond-holder 
had no right to sell the whole cargo. ‘ihe 
master was superseded in his authority, and | ° 
under the control of the agent for Lloyd’s | the owner, evinced by the execution of the 
and the bond-holder, No bond was contem- | 50nd; and the presumption is, that he would 
plated till it was found that the cargo would | perform his duty honorably, and not unneces- 
not realize the full amount of the advances | ®4tily burthen the property of his principal. 
for the repairs, which were on the responsi- | Again ; the transactions taking place in dis- 
bility of Baldwin, who had his remedy | tant countries, where it may be difficult for 


against the owners in another court. No | the foreign nierchant who advances the mon- 


repairs ought to have been commenced ; the | °Y ° furnish adequate proof as to the res 
vessel should have been abandoned. Allen | &¢8¢4, this affords another presuiption in fa- 


v. Sugrue, (8 Barn, and Cresw. 561.) pase of the bond necessarily signed by the 
| master. It is for the general advantage of the 
Dr Lusuineton.—The bond in this case | shipping interests of the world that bottomry 
has been duly executed, and prima facie, all | transactions should not be rendered too difi- 
is regular; but its validity has been impugn- | cult ; and in ordinary circumstances of this 
ed upon grounds of law and also of fact: the | kind, there is less reason to complain, because 
facts I must presently examine, the interest of the owner cannot be affected 
Before I enter upon a discussion of the! but by the act of his own select agent, ex- 
circumstances peculiar to this case, it may ' cept in a few particular cases, where tlie 
not be unadvisable to consider what is meant | original master no longer retains the com- 
by the dictum often cited, and urged in this | mand of the vessel. 
saditntnaaiic — Another question has been raised in argu- 
1 Se the “ Rhadamanthe,” 1 Dods. 203; and the ment, of considerable importance in itsel!, 
“ Atezander,” iLid.278. though not perhaps absolutely necessary to 
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be decided on the present occasion ; namely, 
how far the law of the country where the 
bond is given, allowing a lien on the ship, 
may affect the validity of a bottomry bond. 

A lien may exist in three ways. Ist. A 
creditor, having actual possession of a ship, 
may retain it for his benefit till paid—as a 
ship builder, having the ship in his own 
dock. This species of lien exist in England. 
%d. A lien for the benefit of all material-men 
till their debt be paid. This is not the law 
of England, but unquestionably it is the law 
of many foreign countries. 3d. Where a 
person has lent money to be employed in re- 
pairing or fitting out the ship: by the civil 
law, and I have no doubt by the law of many 
maritime states (except England) the benefit | 
ofa lien is permitted to subsist in favor of | 
persons who have so lent money. 

Assuming the law of Philadelphia to be the 
most extensively favorable to the doctrine of | 
lien, giving such a right to the person who ad- | 
vances money for repairs, what effect would | 
this have on the present case? According | 
to the authority of Lord Stowell, the power | 
of arrest or detention alone would not be suf- 
ficient to convert an advance of money into 
a bottomry transaction. ‘Ihe “ 4ugusta” (1 
Dods, 283.) The facts of that case are not 
to be lost sight of, and the expressions of the 
learned judge must be most accurately at- 
tended to. In that case, the master had | 
carried out a letter of credit to Messrs Beer- | 
bohn, of Memel, on the faith of which letter | 
of credit alone, moneys have been advanced 
and a bill drawn; on that bill being dishon- 
ored, and not before, for the first time, Messrs 
Beerbohn called on the master to execute a 
bond for moneys advanced on personal cred- 
it. The original transaction was on person- 
al credit; the merchant wished to “ convert” 
it (a most appropriate phrase used by Lord 
Stowell) into that which was not its primary 
character. I agree with Lord Stowell, that 
the law giving a lien may not alone be suffi- 
cient for such conversion, for this reason : 











if Messrs Beerbohn had refused to advance | 


the money on personal credit, the master had 
his option to try to raise it, on personal cred 

it, from persons ready to waive their right of 
hen ; and of this option the master could not 
justly be deprived. But does it follow, that, 
in a case of a totally different nature,— 
where the money has not been lent on per- 





tonal security at all, where there is no ques- 


~ 





tion of conversion, but where the question is, 
whether the advanres were on personal cred- 
it only or not,—the fact ofa lien existing by 
the law of a foreign state is no ingredient, 
no important circumstance, in ascertaining 
the true nature of the transaction? I am of 
a contrary opinion, and so, I think, was Lord 
Stowell himself. I think, that when such is 
the state of the law, and where the question 
is, personal credit or not, it is important to 
bear that law in mind, because it is a state 
of things which renders bottomry more prob- 
able, furnishing a presumption in favor of 
bottomry and against personal credit. For 
why should a merchant, without some such 
consideration, abandon the lien his own law 
affords him, and trust to the credit of an 
owner in a foreign country of whom he 
knows nothing? Of this opinion, I think, 
Lord Stowell was, in the “lerander” (1 
Dods. 280.) I shall refer to this case ina 
further part of my observations ; at present, 
I mention it only because Lord Stowell there 
expressly refers to the law of lien, as a rea- 
son for not taking a bond inthe first instance. 

The authority last cited brings my atten- 
tion to another point which has been suggest- 
ed, as possibly affecting this case ; I refer to 
the possibility of a part of the items having 
been advanced without any express stipula- 
tion for a bettomry bond. When the advan- 
ces have been made clearly on personal 
credit, the case of the “ugusta” will dis- 
tinctly apply ; but where the advances have 


| been to some smal] extent without any dis- 


tinct evidence as to original understanding 
or contract, followed by a bottomry bond, 
what is the principle of law applicable in 
such a case? Is the court to enter into a 
consideration of minute items, and to separate 
some few from the general bulk, because 
there is not direct evidence of a bottomry 
agreement with respect to them? I think 
not; and I conceive my opinion to be sup- 
ported by ancient practice, sound principle, 
and the convenience of al] maritime states. 
Upon authority, because I have no recollec- 
tion that my predecessors in this chair ever 
entered into such nice and difficult disquisi- 
tions on small ites; and because Lord 
Stowell, in the “ 4lerander,” goes further, to 
the extent of saying that the taking of the 
bond might be postponed, where, as in this 
case, the law of lien prevails, till the ship is 
about to sail. And I think so, upop sound 
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principle; because I conceive, where th 
general character of the transaction is clearlY 
that of bottomry, the whole is to be presumed 


to be of the same character, unless expressly ; 


disproved. I think so, too, with reference 
to the convenience of maritime states; be- 
cause the expenses absolutely necessary to 
be paid on the immediate arrival of the ship in 
port,—such as custom dues, and other dis- 
bursements required instanter,—could never 
be made the subject of bottomry, because the 
payment of these items is too urgent to al- 
low of the discussion and inquiry incidental 
to a transaction of pure bottomry. If they 
could not be so covered, the result might be, 
that no advance, however small, or however 
urgent, could be made, and great loss, and 
even ruin might accrue; and lastly, the in- 
vestigation of such items would, in almost 


| 
| 
| 





wholly a new doctrine to impose such a bur- 
then on a foreign merchant, who advances 
money on bottomry, and who is unacquainted 
with the circumstances of the ship, and the 
particular nature and value of the cargo (ex- 
cept so far as to enable him to judge of the 
expediency and necessity of a luan) unless 
the case is so glaring as to show that the ad- 
vances must be imputed to a conspiracy to 
defraud the owner. 

But does the evidence in this case satisfy 
the court either that Mr Baldwin has been 
guilty of fraudulent conduct in advancing the 
money, or that he was deficient in that cau. 
tion which the most rigorous principle of the 
law would exact from him ? I am decidedly 
of a contrary opinion. He acts with the 
concurrence, and advice, and authority of the 
very individuals from whom was to be ex. 


all cases, entail a minute inquiry, wholly un- | pected the most anxious desire to protect the 


warranted by the amount in dispute.' 


property of the British owner—the agent for 


Having now stated what occurs to me on| Lloyd’s, and the gentleman acting as consul, 


the important questions of law which have 
been raised in this case, [ proceed to apply 


| 
| 
| 
} 


them to the facts, which are few and simple. | 


I may first observe, that there are two very 
essential particulars, 


| 


doubt :—the absence of personal credit is be- | 
yond all question, and the distress is not only | 


admitted to have been extreme, but it is con- 
tended by the owners of the ship, that the 
injuries done to her were so great, and the 
expense of the repairs necessary to enable 


with the approbation of the British minister; 
and surely it is not to be considered on 
slight grounds that these gentlemen betray- 


'ed their trust, and confederated with the 


which admit of no| American merchant to defraud the absent 


British owner. 

Again ; look at the terms on which the 
money was advanced,—at a period, too, when 
money was not superabundant in the United 
States. I find the commission on the disburse- 
ments and freight charged at 2 1-2 per cent. 


her to come home was so enormous, that no | only, and the maritime interest at 15 per cent. 


repairs ought to have heen done, but that the 
vessel should have been abandoned. Assum- 
ing this to be the true conclusion from the 
evidence, the first question is can this cir- 
cumstance affect the validity of the bond ? 
It is true that, to enable a tradesman who re- 


pairs or supplies a ship to sue the owner, he | 


must show that the expense was necessary 
and reasonable; but the necessity and the 
price are not at issue on this occasion, and | 
greatly doubt whether it is the duty even of 
a tradesman to judge of the expediency of 
furnishing what was necessary to enable the 
ship to complete her voyage, which often de- 
pends upon the probable value of the cargo, 
and upon many complicated considerations, 
of which he is not qualified to form a cor- 
rect opinion. But I conceive it would be 





! See this doctrine reiterated in the “ Trident,” M. 
L. M., 4 vol. 269 





and no more. Looking at all the facts, I am 
bound to come to the conclusion (and J do 
so without hesitation) that, whatever else may 
be predicated of this transaction, it is not 
tainted with fraud, or a corrupt desire unrea- 
sonably to profit by the distress of the vessel. 

It is said, however, that the transaction 
has proved ruinous to the British owner; 
that the expediency of abandoning the vessel 
was clear, and that the master was desirous 
of pursuing that course ; but that the whole 
cargo was improperly sold, and the owner is 
saddled with a demand for repairs above the 
value of the vessel. That the adventure has 
turned out most unprofitably for the owner, 
there can be no doubt: but the question is, 
whether this circumstance will invalidate the 
bond? If 1 had been satisfied that tne mas- 
ter had been compelled by Mr Baldwin to 
repair the vessel against his remonstance, 
and for Mr Baldwin’s advantage, the case 
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would assume a very different aspect, and 
would so clearly approach a case of fraud, as 
not to be distinguishable from it in point of 
law. But this representation of the master 
rests solely upon his statements made now in 
court, wholly unsupported by any act prior 
to the date of the bond, and not only unsup- 
ported, but in direct opposition to his own 
conduct throughout the whole transaction. 
If such was the master’s clear conviction at 
the time, it was his duty to enter his protest, 
to write to his owners, to seek further advice 
I must say, I see no satisfactory reason for 
concluding that the master declared or avowed 
any such conviction, or made known to Mr 
Baldwin any such objection: a representation 
to Mr Jorden or to Mr Vaughan cannot 
affect the right of the bond-holder. 

(‘he judge here read and commented upon 
the affidavit of the master, which gave an 
account of the transaction, and contained im- 
putations against Mr Jordon, “ calling him- 
self the acting British consul at Philadel- 
phia,” and against Mr Vanghan, the agent for 
Lloyd’s, of acting in concert and superseding 
his authority ; pointing out its inconsisten- 
cies and improbabilities, and concluding with 
declaring that he saw no reason to think that 
either Mr Jordon or Mr Vaughan had lent 
himself to the transaction except on pure 


conviction that the course he was advising | 


was most for the benmfit of ail the parties.) 
With regard to the bond itself, according 
to the affidavit, it appears that in the first in- 
stance, before the repairs commenced, inqui- 
ries were made as to an advance of money, 
but the attempt to raise money was unsuc- 
cessful. The repairs go on; but it is con- 
tended, perhaps with truth, that Mr Baldwin 
did not at that time render himself responsi- 
ble for the repairs going on, and it is proba- 
ble that it was not till the proceeds of the 
cargo proved insufficient, to discharge the 
whole amount incurred for repairs, that ap- 
plication was made fora bottomry bond ; but 
Tam clearly of opinion that this state of 
things will not invalidate a bottomry bond. 
Tt is said that it was not till the responsibili- 
ty had been incurred that a bottomry bond 
was agreed on; but I think that objection is 
disposed of by the judgment of Lord Stowell 
in the “ dlerander.”. What are the expres- 
sions used by Lord Stowell in that case ? 
He says: “The question is, whether they 
(the consignees) did not make these advan- 


20 





ces on the credit of the ship. Against the 
proprietors of the cargo they had no direct 
demand for repairs done to the ship; and as 
they had no knowledge of the owners of the 
ship, it must have been that they looked to 
the ship itself as their security, Some of 
the advances were made before the master 
was appointed; and these, it is said, could 
have had no reference to a bond of hypoth- 
ecation.” So that the advances could not 
have been made by orders of the master, and 
the bond was not contemplated at first. 
“ But what could they look to but the ship; 
for of the owners of the ship they had no 
knowledge? The bond was not, perhaps, 
noticed at first, because in Pernambuco, as 
in other foreign states, there is no necessity 
for an instrument of this kind; for by the 
general maritime law, the vessel itself is ipso 
facto liable for repairs. There was no ne- 
cessity, therefore, for having recourse to @ 
bond till the ship was coming to this country, 
where from peculiar motives of policy, a 
special hypothecation is required.” 

It is perfectly evident, therefore, that, in 
the opinion of Lord Stowell, it is competent 
to the foreign merchant, without any express 
agreement at all for a bottomry bond, to 
make advances on the security of the ship, 
that is, on the faith of a lien given by the 
law of his own country, and that it is not 
necessary to have a bottomry bond, or any 
agreement for a bottomry bond, till the ship 
is about to sail, This is the important dis- 
tinction between the cases of the “ 4ugusta” 
and the “.4erander.” The question is, not 
whether al] the advances were originally and 
from the beginning to the end, with a view 
to a future bottomry bond, but whether any 
part of the advances or the responsibility was 
on personal credit. Ifthe money was ad- 
vanced on personal credit, or if the foreign 
merchant made himself responsible, looking 
to personal credit only, (as in the “ 4ugus- 
ta”) in that case, the law of lien will never 
entitle him to convert that which was origin- 
ally a transaction of personal credit into one of 
bottomry. It is a totally different thing to 
convert a transactivn from its primary char- 
acter of personal credit into bottomry, and to 
take a bottomry bond where the money was 
at first advanced on the security of a lien, or 
right of lien, on the ship. 





! See also“ La Ysabel,” 1 Dods. 276. 
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Looking to all the circumstances of the 
case, 1 am clearly of opinion that the whole 
res gesta prove that Mr Baldwin never in- 
tended to advance on personal credit at all. | 
On what possible ground should he have | 
advanced such a large sum on the personal | 
credit of a foreign owner, with whom he had | 
no connexion, and against whom, unless he | 


had taken a bottomry bond, he could have | 


had no possible remedy but an action at law | 
in Engiand? What could be more natural | 
(and I think legal) than that he should have | 
become responsible to the extent of the value | 
of the cargo under his own control, and then | 
require a bottomry bond for the security of 
the remainder ? Iam _ not prepared to say, 
looking to the case of the “lerander,” that | 
he might not have advanced, without regard | 
to the value of the cargo at all, on the, 
faith solely of his right of lien, and then have | 
required a bond. ‘This is the real substance | 


of that case, and is not contradicted by the | 


« Jugusta,” which applies only to the con. | 
version of an advance on personal security | 
into a bottomry transaction, and not to an | 


original transaction on the faith of a len giv- | 
en by the law of the country. | 

Iam, therefore, perfectly satisfied as to | 
the validity of this bond; and I think I may | 
take occasion to observe that, if the owners | 
have suffered severely on the present occa- | 
sion, it has partly arisen from the act of | 
God, against which nothing can guard, and | 
partly from the imprudence of their own | 
master; and I must observe further, that the | 
court will be very reluctant to relax the obli- | 
gation of owners to be responsible for the 
acts of their masters within the scope of the | 
authority committed to them. For all errors | 
of judgment, on the part of the master, the | 
owner who selects him must be answerable ; 
he reposes the trust at his own discretion, | 
and, within legal limits, it must be at his own 
risk, I do not impute to the master on this | 
occasion any intentional neglect of duty— 
far from it. ‘| he blame J am inclined to im- 
pute to him is, not iis conduct in the United 
States—for I think he did right in plac- 
ing himself under the direction of the Brit- 
ish consul and the agent for Lloyd’s in that 
country ; and I think if he had thought fit to 
stand upon his conduct there, he would have 
appeared more fairly before the court. The 
blame I impute to the master is in this court, 











where his representations as to what occur- 


red in the United States are entirely repug- 
nant to the acts done by him whilst there, 

With this view of the case, I am bound to 
pronounce for the validity of the bond, and, 
of course, with costs. 





SUPREME COURT—IN EQUITY. 
CALCUTTA, JANUARY, 1839. 


Radakissen Mitter v. Bank of Bengal, George 
Udny their Secretary and Treasurer, and 
the assigness of Messrs Fergusson & Co.' 


A surety is entitled to the benefit of securities de. 
posited by the Yemen with the creditors, 
whether deposited or not with his privity. 


The equity to a transfer of such securities only 
exist in favor of a surety who has paid. 


But the equity to be discharged by a dealing with 
them between the creditor and the principal 
without the privity of the surety, exists in his 
favor, whether he has paid or not. 


Where the creditor parts with such securities, the 
surety is discharged, whether he be damnified 
in fact or not, because he is entitled to judge for 
himself what is for his own benefit. 


Ordinarily, however, in such a case, the surety 
will not be discharged absolutely, but pro tanto, 
to the extent of the value of the securities. 

But where the nature of the securities is such as 
not to admit of exact valuation, the discharge 
will be absolute. 


‘Turis cause first came on for hearing on 


the 13th of July last. 


Mr Clarke and Mr Nott counsel for the 
complainant. 
The Advocate General and Mr Prinsep for 


| the Bank of Bengal. 


Mr Leith for the Secretary of the Bank. 


Mr Cochran and Mr Sandes for two of the 
assignees of Fergusson & Co. 


Mr Osborne and Mr Morton for the other 
assignee. . 


The bil] prayed an injunction to restrain 
the defendants from proceeding at Jaw against 
the complainant on five bills of exchange, for 
the aggregate amount of four lacs of rupees, 
drawn by him in favor of one Durpnarain 
Grangooly, accepted by Messrs Ferguson & 
Co., and discounted by the Bank of Bengal. 





1 This —_ is taken from the Englishman and 


Military Chronicle, a Calcutta newspaper, and wat 
sent tous by agentleman who recently arrived 3 
Boston from Calcutta. Eprror. 
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The court took time to consider their judg- 
ment, and on the Ist of August a decree was 
given in favor of the defendants by the Chief 
Justice, Mr Justice Grant dissenting. A pe- 
tition for a rehearing having been filed by 
the complainant, and Mr Justice Seaton hav- 
ing taken his seat in November, the cause 
was reheard during the last sittings. The 
rehearing occupied two days, when the court 
again took time to consider, and severally 
delivered their judgment this day. 

The Chief Justice and Mr Justice Grant 
respectively adhered to their former opinions, 
which were not again delivered at length. 

Mr Justice Seaton’s opinion coinciding with 
that of Mr Justice Grant, the former decree 
was reversed, and a decree given in favor of 
the complainant, but without costs, except 
those of the secretary to the Bank. ‘The 
following was the judgment delivered by Mr 
Justice Seaton. 


Me Justice Seaton.—This was a peti- 
tion of rehearing of a decree on the equity 
side of the court, by which the plaintiff’s bill 
was dismissed with costs. The plaintiff was 
the drawer of bills, drawn for the accommo- 
dation of Fergusson & Company, and dis- 
counted by the Bank of Bengal, and of 
which the Bank were the holders at the time 
of the insolvency of Fergusson & Company. 
In consequence of their insolvency, the bills 
were dishonored, and actions were breught 
upon them against the plaintiff, which it was 
the object of the bill to restrain. The 
grounds upon which the plaintiff sought to 
be discharged from his liability of the bills 
were, Ist, an express agreement between the 
Bank and himself that he was not to be re- 
sponsible; 2dly,a like agreement between 
himself and W. F. Fergusson, one of the part- 
ners in the house of Fergusson & Co., who 
was also a director of the Bank, and through 
whom it was contended that the Bank were 
affected with notice of the agreement ; 3dly, 
that the plaintiff, as a surety, was discharged 
by the effect of subsequent transactions be- 
tween the Bank and the assignees of the 
principal debtor. As to the first ground, it 
appears to me that the plaintiff has failed in 
the proof of it. There is no evidence of any 
communication between the Bank and the 
plaintiff, except as far as the Bank may be 
affected by notice of his communications with 
W. F. Fergusson, upon which the second 








point is raised. As to the second point, 
there was evidence of an agreement between 
the plaintiff and W. F. Fergusson that as be- 
tween the plaintiff and Fergusson & Co., the 
plaintiff was not to be liable upon the bills, and 
there was also evidence that W. F. Fergus- 
son was a director of the Bank, and the 
question was whether the Bank were bound 
by constructive notice of this argreement. 
But I do not think it necessary to give an 
opinion on this point, as the effect of this no- 
tice would not be to discharge the plaintiff 
from his liability on the bills, but only to 
show that the Bank at the time of the dis- 
count had notice that they were accommoda- 
tion bills, which would not deprive the Bank 
of their right, as holders for value, either at 
law or in eqnity, torecover uponthem. The 
equity of the plaintiff must, therefore, de- 
pend upon the third point. As to the third 
point, the facts are not disputed. It is not 
disputed that the plaintiff, as drawer of the 
bills, was, independently of the question of 
accommodation, a surety both at law and in 
equity. It is not disputed that the Bank 
were the holders of securities deposited 
with them for a particular purpose, but the 
surplus produce of which, if any, was appli- 
cable to the payment of the bills. This is 
clear from the document termed the exhibit 
A. whatever questions might be raised on the 
other deposits, and it is not disputed that the 
bank parted with these securities, not only 
without the privity of the plaintiff but against 
his express dissent, and the question is, 
whether by so doing they did not discharge 
the plaintiff from his liability. The princi- 
ples of law and equity applicable to this case 
are also scarcely disputed, viz., first, that the 
surety is entitled to the benefit of securities 
deposited by the principal with the creditors, 
whether deposited or not with his privity ; 
secondly, that the surety is discharged by 
any act of the creditor, not only by which he 
is prejudiced, but by which his situation is 
altered. Prima facie, therefore, it should 
seem thatthe effect of these transactions would 
be to discharge the plaintiff. But it is ob- 
jected that the equity of the surety to the 
benefit of securities deposited by the princi- 
pal with the creditor, only ariges in favor of a 
surety who has paid, and several authorities 
are referred to on this point to which may be 
added the case of Praed v. Gardner (2. Cox. 
86.) But these were cases in which the 
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surety was directly seeking the benefit of the 
securities ; not, as in this case, seeking to be | ties only exists in favor of a surety who has 
discharged from his liability on the ground | paid, the equiy to be discharged by a 
of the creditor having dealt with them in a| dealing with them, between the creditor and 
mode inconsistent with his rights. In order | the principa] without his privity exists in fa- 
to sustain this objection, it must be contend- | vor of one who has not; and to whon, if he 
ed that the surety could in no case seek his | should pay, the effect of such dealing would 
discharge throngh the medium of this equity ;| be to render the transfer impossible. The 
as there would be an inconsistency in hold- | next objection which is made to the equity 
ing that he must pay in order to entitle bim- | of the plaintiff is, that he was not damnified 
self to be discharged from payment. But it |in fact ; the value of the securities not ex- 
appears to me that this cannot be’ sustained | ceeding the amount for which they were 
either on principle or authority. ‘The prin-| pledged. As to this, the evidence is by no 
ciple seems to be that the creditor is a trus-| means conclusive, and it may be observed 
tee for the surety, not merely from the fact! that the Bank were restrained by the terms 
of payment but from the relation which sub- of their charter from making advances upon 
sits between them; and that, consequently, | goods unless their value exceeded the amount 
whether the surety has paid or not, the cred- | of the advance by one fourth. But, even if 
itor can do no act to his prejudice; and this | the evidence had been more conclusive, the 
seems to be the ground of the numerous} answer which this objection has uniformly 
cases in which sureties, not only who had} received, is that that the surety is entitled to 





though the equity to a transfer of the securi- 





not paid, but who resisted their liability at} 
law, have come into equity for their dis- | 
charge. It is only necessary to refer to the | 
case of Mayhew v. Crickett, (2. Swanstone’s | 
Reports, 185,) in which the other authorities | 
are collected. In that case, the surety, who 
had not paid, sought his discharge on the 
ground of the creditor having withdrawn an 
execution against tl.e principal upon a war- | 
rant of attorney given by the principal with- 
out the privity of the surety. The surety | 
therefore sought his discharge through the 
medium of the same equity as in the present | 
case ; and it appears from what fell from the | 
Lord Chancellor that, but for a subsequent 
promise, he would have been held discharged | 
both at law and in equity. The only case | 
which I have met with, which seems to raise 
any doubt as to this view, is the case of | 
Browne v. Carr, (2. Russel’s Reports, 600,) | 
in which it was held that the surety was not 
discharged by the creditor’s having signed | 
the certificate of the principal. But this | 
case seems to have been decided upon the | 
ground, first, that the surety disputed his lia- 
bility at law ; secondly, his laches in notjavail- | 
ing himself of his legal remedies ; thirdly, on | 
grounds peculiar to the nature of the certificate. 
It is therefore clearly distinguishable from the 
present case, and does not appear to me to 
affect the authority of the cases before refer- 
red to. On the whole, therefore, I think that 
a surety, who is called upon to pay, may pro- 


} 


‘efit of the plaintiff. 


immaterial to the present purpose, 





tect himself by this equity; and that, al- 


judge for himself of what is for his own ben- 


efit; that of that he is the only judge, and 
that another party cannot. decide for him 
without discharging him. The last objec- 
tion which was made, and which is one of 
more difficulty, arose from the terms of the 
notice given by the plaintiff, by which the 


creditor was required to retain the securities 


for his benefit. This, it was contended, 


_might be attended with loss to the creditor, 


who was not bound to speculate for the ben- 
But the question here, 
is not upen the form of the notice, but the 
existence of the equity. The right of the 
plaintiff was not to compel the defendants to 


| retain the securities for his benefit, but to re- 


deem them upon payment of the, sum for 


_which they were originally deposited, togeth- 


er with the amount of the bilis. For the 
protection of this right I think that he was 
entitled to notice of the offer of the assignees. 
How far he was in a condition to avail him- 
self of this right, or how far it might have 
been beneficial to him to do so, are questions 
It is suf- 
ficient for the present purpose that he had 
this right. He had no right to compel the 
defendants to speculate for his benefit, but 
he had a right to speculate for himself, a 
right which the evidence shews might have 
been a beneficial one. Of this right he was 
deprived by the defendants, and on this 
ground it appears to me that they have dis- 
charged him from his liability. Supposing 
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it to be a discharge, it might be a question, 
and is raised by the bill, whether the dis- 


trolled in settling the rights of the parties. 
Ibid. 


charge is absolute or pro tanto, viz. to the 3. It is a settled rule that a conveyance 
extent of the value of the securities: and, if | is to be construed in reference to its distinct 
the securities had admitted of exact valua- | and visible locative calls as marked or ap- 
tion, I should have been disposed to think | pearing upon the land, in preference to quan- 
that the discharge was limited to that extent. | tity, course, distance, map or anything else. 
But the nature of the securities is not such | [bid. 

as to admit of exact valuation, and conse-| 4. A deed as to the extent of the pre- 
quently I think that the discharge must be | mises conveyed, must receive the same con- 
absolute. ‘This being my opinion upon the | struction which would have been given to it 
facts connected with the first deposit, it is | immediately after its execution; the subse- 
not necessary for me to enter into the ques- | quent development of facts unknown to the 
tions upon the other deposits. The conse- | parties at the time of the conveyance, and 
quence is that the plaintiff would be entitled | in reference to which of course they cannot 
to the relief which he prays: but, as he in- | have contracted, cannot affect its construc- 
sisted by his notice upon an equity, to which | tion. Ibid. 

he was not entitled and as he has failed in | 5. It was competent to the original pro- 
the proof of the equity chiefly relied on by | prietors, as between themselves, to have cor- 
his bill, I think that, independently of the | rected any mistake which happened in the 
circumstance that the court is nol. unanimous, | original survey, or subdivision of the tract 
the decree should be without costs, except | but after third persons have acquired rights 
that the plaintiff must pay the costs of the | in conformity to the survey as actually made 
defendant Udny, the secretary to the Bank. | the error cannot be corrected to their preju- 

| dice without their assent. J[bid. 





DIGEST OF AMERICAN CASES. | mr Shae © Se 
: | Where the true line between adjoining 
[Selections from XVIII. Wendell’s (N. Y-) Reports.] | tracts of land is in dispute, the facts that 
(Continued from page 90.) | the owner of one of the tracts directed his 
DRED. | agent not to sel] any lands within the dis- 
puted lines, and omitted to pay taxes im- 
posed uponthe lands in dispute, are not such 
‘evidence of acquiescence as will conclude 


sections or lots is subsequently sold and con- | him from subsequently asserting his right to 
'the land. ‘The doctrine of acquiescence, as 


eyed di eyance described as ||. 
veyed, and in the conveya : ‘ | laid down in Adams v. Rockwell, 16 Wendell, 


nay ergo cetyl | 285, reiterated and confirmed. Van Wyck v. 
claiming under him to allege subsequent to Wright end Jenneen, 157. 
such conveyance, that in the survey of the 
tract a mistake occurred, by which a larger | 
quantity of land was included in the section | ’ 
sold than was originally intended, and there- | An abandonment rightfully made of a ves- 
by deprive the grantee or those claiming un- | sel lost at sea by capture, transfers as well 
der him of a portion of the land conveyed ; | the spes recuperandi as the interest of, the 
although the mistake is clearly shown as | assured in the vessel lost, although the loss 
well by a map of the survey made and filed | has not been actually paid by the insurer. 
shortly after the division of the tract in a | Rogers v. Hosack’s ex’rs, 319. 
public office, as by parol proof, exhibited on | 
the trial. Van Wyck v. Wright, 157. » :' 

2. eda tna eseriaiiies of Seal" = eee oe 
tion sold, referred to the map on file, the ac- | 1. A party against whom an execution 
tual survey and not the map, would have con- | has been issued, and whose property has 


1. Woere a tract of land is surveyed | 
into sections or lots, by lines actually run 
and marked npon the land, and one of the 
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been advertised for sale, is not liable to pay 
the expense of the continuation of the ad- 
vertisement after an order to stay proceedings 
made to enable him to move for a new trial ; 
it is otherwise when the order is to stay un- 
til the determination of a special motion. 
Smith v. Martin, 590. 

2. Where a judgment creditor has two 
funds to which he may resort for satisfaction 
‘of his debt, and a junior judgment creditor 
is able to reach only one of the funds, the 
first creditor will be required primarily to 
resort to that fund for satisfaction of his 


the time of the original docket, and the lien 
is not saved by subsequent revivals by scire 
facias. Ibid. 

10. An execution upon a judgment more 
than ten years cld will not be stayed, unless 
the application for that purpose be made by 
purchasers or incumbrancers ; and when made 
by a purchaser, tt seems that the court would 
require all moneys remaining due to the de- 
fendant to be paid to the plaintiff in the 
judgment. Ibid. 

11. Where a motion was made for a per- 





petual stay, the notice for which was sub. 


debt over which he has erclusive control.| scribed by an attorney, as attorney for the 


Reynolds v. Tooker, 591. 

3. This rule of law, however, will not 
be enforced against the assignees of the first 
creditor, who had become purchasers of the 
exclusive fund and paid the full value there- 
of previous to the second creditor obtaining 
any lien, either legal or equitable. bid. 

4. Where a cognovit is given in a cause 
in which there are several plaintiffs, and be- 
fore the entry of the judgment thereon one 
of the plaintiffs dies, the judgment may be 


entered in the names of the original parties 
at any time within two terms after the giving 


of the cognovit. Gilbert v. Corbin, 600. 

5. It is not necessary in such case to 
obtain the previous leave of the court to en- 
ter the judgment. Ibid. 

6. Where property worth $1000 was 
struck off at a sheriff’s sale for a trifling 
sum, and it was shown that the plaintiff in 
the execution had been disappointed in the 
attendance of an agent, and that the defend- 
ant was insolvent, the sale was set aside and 
a re-sale ordered. Birly v. Mead, 611. 

7. After ten years from the time of dock- 
eting, a judgment ceases to be a lien on the 
real estate of the defendant in the judgment 
as against BONA Fipe purchasers or subse- 
quent incumbrancers, and lands purchased 
afler the ten years are elapsed, are held free 
and discharged of the lien. Tufts’ adm’rv. 
Tufts, 621. 

8. So also lands purchased in good faith 
from the defendant in the judgment, during 
the running of the ten years, are held freed 
and discharged of the lien, if there be no 
sale within the ten years, although the pur- 
chases be made with knowledge of the judg- 
ment. Ibid. 

9. The ten years commence running at 











| purposes of the motion, and no purchaser or 


incumbrancer was an actor in the proceed- 
ing, the motion was denied, and the attorney 
ordered to pay the costs. /bid. 

12. A junior judgment creditor is enti- 
tled to an order of the court for a surplus 
remaining in the hands of a sheriff on the 
sale of his debtor’s real estate, after satisfy- 
ing the senior judgments under which the 
sale was had; and is not confined to the 
remedy of redemption. The People v. Ul- 
ster C. P. 628 

14. Where a fiert faeias was issued 


| with a wrong leste, and a levy made under it, 


and then a levy was had under another exe- 
cution at the suit of another plaintiff, after 
which the attorney who issued the first exe- 
cution corrected the mistake without obtain- 
ing a rule for that purpose, and a court of 
common pleas, from which the first execution 
issued, set it aside and refused to amend it: 
this court denied a mandamus directing a 
vacatur of the rule and an amendment of the 
execution. The People v. Montgomery C. 
P. 633. 








CRITICAL NOTICES. 


Tue most important parts of Blackstone's Com- 
mentaries, reduced to Questions and Answers. 
By Asa Kiyne. New York: printed and 
published by W. E. Dean. 1838. 


In the year 1811, Barron Field published “ An 
Analysis of Blackstone’s Commentaries, iu a se- 
ries of questions, to which the student is to frame 
his own answers, by reading that work.” In 
1822 it was re-published in New York; and has 
since been added to the American editions of 





Chitty’s Blackstone, in an appendix of about 
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sixty pages. The utility of the plan consists in 
this, that the student is not furnished with the 
answer to any question, but is put upon the task 
of finding it for himself, by means of which it is 
fixed in the memory as a permanent acquisition. 

Recently we are furnished, from a New York 
press, with “ ‘The most important parts of Black- 
stone’s Commentaries, reduced to questions and 
answers, by Asa Kinne;"" a work professedly 
original, and “begun,” as the author says in his 
preface, “ some years since, without any view to 
ultimate publication. In order to gain a more 
thorough acquaintance with the Commentaries of 
Blackstone, and to impress more permanently on 
his mind their leading facts, the compiler adopt- 
ed the method of putting the material points, as 
they were presented in the course of reading, into 
the form of question and answer.” 

Now the truth is, this “* work” of Mr Kinne, 
is a barefaced piracy of Field's Analysis, being a 
mere reprint of his questions, omitting those pe- 
culiar to the condition of England; with the ad- 
dition of the answers, drawn from Blackstone's 
text, which it was originally intended the student 
should make for himself. Mr Kinne has even 
appropriated parts of Field's preface, as his own, 
without acknowledgment: and has carefully 
abstained from any allusion to that author, whose 
labors he has so unblushingly palmed upon the 
public as his own creation. The questions alone 
would be usefal to the student; but, with the 
answers appended, they are about as useful as a 
school boy's arithmetic, in which each problem 
is worked out at large. 

Unfortunately for all whose situation obliges 
them to buy law books upon the recommendation 
of others, this book of Mr Kinne has received 
commendatory notices, as an original work, from 
Chief Justice Williams of Vermont, and Chan- 
cellor ‘Valwerth of New York, apparently with- 
out having been carefully examined by either of 
those gentlemen; by the aid of which it is with 
sufficient industry pressed upon the profession in 
all parts of the country, and this too, after the 
Reverend Agent for the work has been informed 
of its spurious character. 

Its circulation ought to cease. The profession 
owe it to themselves to abstain from buying. it; 
and its puffers owe an apology tu the profession 
for indorsing as original so gross a counterfeit. 
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Massacuusetts.—Octavius Pickering, Esq., the 
distinguished reporter of the Supreme Judicial Court 





of this commonwealth, has resigned the office which 
he has held to general satisiaction nearly twenty 
years. We believe there was no other reason for 
this, than the wish Mr Pickering has to he relieved 
from the arduous duties of the office. 

There are several candidates for the place—among 
them Mr Metcalfeof Dedham, and Mr Shillaber of 
Salem. 

We also understand that the venerable Chief Jus- 
tice Ward, of the Court of Common Pleas has ten- 
dered his resignation to the Governor. He has held 
the office from the first organization of the Court. 
We hope to be able to publish a sketch of his life and 
judicial services in a future number. It is said that 
ill health is the immediate cause of his resignation. 





Pewnsyivania. We formerly noticed the trial of 
Thomas W. Dyott in Philadelphia for fraudulent 
bankruptcy. After the jury had returned a verdict of 
guilty against the defendant, he moved for a new tri- 
al, and on the 10th ult. at a sitting of the Criminal 
Sessions—present Judges Todd, Bouvier and Conrad 
—the opinion of the court was delivered by Judge 
Todd, overruling the motion. 

After the trial of Dr. Dyott was known, several in- 
dividuals were brought before the Mayor of Philadel- 
phia, and after a full and elaborate examination, were 
ordered to recognize for their appearance at the court 
of criminal sessions to answer the charge of conspir- 
ing with Dr Dyott to defraud the community. One 
of these, Jacob Ridgway, represented as very wealthy, 
refused to give bail and was committed. He imme- 
diately sued out a writ of habeas corpus and was 
brought before the court of common pleas. That 
court, after a full hearing of the case, ordered him to 
he discharged. 

It appeared in evidence at this examination, that 
some time prior to the 5th of May, 1836, Thomas W. 
Dyott established a banking institution in the city 
of Philadelphia, by the name of the Manual Labor 
Bank, and on the 9th of May, executed a bond and 
warrant of attorney to Stephen Simpson, Samuel S. 
Sneyd, Peter A. Calder and John A. Rowe, in the 
penalty of $500,000, stating that ‘he had already issued 
and was about to issue his certain promissory notes 
for various sums of money,” and “ had already re- 
ceived, and is about to receive and hold in deposit, 
such sums of money as shall be left and deposited 
with him at his said banking house.” The condi- 
tion of the bond was for the faithful payment and dis- 
charge of those notes and deposits, or, in default 
thereof, execution to issue against his real estate 
Judgment was then issued on this bond in the Dis- 
trict Court for the city and county of Philadelphia, 
on the 11th of May, 1836, and the warrant of attorney 
filed. 

In April, 1837, a run was commenced on the bank 
by the note holders and depositors, which Dr. Dyott 
was unable to meet without assistance. He then 
applied to Ridgway (who had before that time occas- 
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fonally » dieconnand his notes or eaned him munsy) for 
aid. The latter agree to advance money from time | 
to time on receiving satisfactory security for its re- | 
payment, and on the 6th of April 1837, Dr Dyott exe- 
cuted his bond and warrant of attorney in favor of | 
Ridgway, in the penal sum of $40,000, conditioned | 
for the repayment of such moneys as might be ad- 
vanced to him, and as a further security, on the 7th | 
of April, 1837, Dr D. assigned to him an invoice of | 
glass-ware valued by Dr. D. at $93,399 23. The run 
on the bank continued until the general suspension 
of specie payments in May, 1837. During that time 
Ridgway advanced about $30,000. His whole ad- 
vance during the year 1837, being in the neighbor- 
hood of $50,000. 

On the 19th May, 1837, Messrs. Simpson, Sneyd, 
and others executed an assignment of the bond for | 
$500,000 to Ridgway, to hold the same “in trust for 
the uses and purposes ” in the said bond mentioned ; 
this assignment was entered of record on the 22d of 
May, 1837, and the judgment marked to the use of | 
the relator. The existence of the boud asa security 
for the bank had been published in the newspapers, 
but without the names of the obligees or tiustess. 
Soon after the assignment, the advertisernent wasjal- 
tered by Dr. Dyott inserting the name of “ Jacob 
Ridgway, trustee and bond holder. ” 

Dr. Dyott was the owner of considerable real estate, 
which he valued at $200,000, though Ridgway uever 
considered it worth more than one third of that sum, 
and on one occasion told the Doctor that it weuld not 
bring $50,000. What was in reality the value of it 
does not appear. He also possessed considerable per- 
sonal property, but on the first of July, 1837, he as- 
signed all his stock (including the glass ware which 
had been assigned as collateral security to the rela- 
tor) to J. B. & C. W. Dyott, his son and nephew, for 
the nominal sum of $150,000. On ascertaining the 
fact Ridgway required in lieu thereof additional se- | 
curity for his debt, and on the Ist February 1838, he | 
received the bond of 'T. W. Dyott and J. B. & C. W. 
Dyott for $45,594 83, and on the 10th of May of the | 
same year another hond of the same parties for $13,- 
879 67. He continued his advances until September, 
1838, in Various sums, ainounting in all during that 
year (including the purchase of the mortgages of | 
$5,000 each) to the sum of $49,460. 

After the assignment of the bond to Ridgway, and | 
the advertisement of his name as trustee and bond | 
holder, many persons called on him to ascertain the 
value of the notes and the security of the deposites. 
He always stated his belief in their security, but gen- 
erally stated that belief to be founded on the repre- | 
sentations of Dr Dyott, but on some occasions he ap- 
peared to speak without reference to the statements of 
Doctor D. These statements were made in 1837; in 
November of that year he said to one witness who 
called on him that he believed the real or personal 
estate of the Doctor was sufficient to pay his debts, 
and that in his opinion the notes of the Manual Labor 
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) port an unlawful bank, witha false capital. 
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Bank were better than those of the ny or Saving a 
Institution. On the 1ith September, 1838, the bond 
| for $500,000 was reassigned by Ridgway to the origi. 
nal obligees, (Simpson, Sneyd and others,) and the 
judgment marked to their use; no other notice was giy. 
en of this reassignment at that time, but at a meetiy g 
of the creditors of the bank in Shnunter of that year 
the fact of the reassignment was mentioned; that meet- 
| ing was called for the purpose of devising means to 
enable the bank to continue in operation; a commit. 
tee was appointed to} wait on Ridgway and solicit 
from him a loan of $30,000, but he declined making 
any further advances, and no other efforts appear to 
have been made by the committee. 

These were the principal facts in the case on whict 
the counsel for the goverment insisted, that there 
was probable cause for binding the defendant over to 
answer the following charges, viz. 1. Conspiracy to 
2. Conspiracy to sup- 
3. Con- 
spiracy to support an unlawful bank, with a false cap 


| ital, knowing the representation of capital to be false 


And each of these with a view to cheat and defraud 


| the citizens of the Commonwealth. 


The remaining charges urged as indicating a (ray 
dulent conspiracy were ; 1. The acceptance of the as- 
sigument and making a re-assignment of the bond for 
$500,000; 2. the frequent interviews between Ridg 
way and Dyott; 3. The representations uniformil; 


, made of the solvency of the bank; and 4. Ridgway’s 
| representations of solvency, after he knew of the fraud 
| ulent transfer of the goods assigned to him as a colla 


teral security. 

After a full hearing of the case, the court were 
unanimously of opinion, that there was not sufficient 
evidence against the defendant to warrant his being 


| held to answer the charge of conspiracy, and he 
| was discharged. 


In the course of his opinion, Judge King remarked, 
“ Any citizen, be he humble or lofty, who has 
lived a life of unsuspected integrity in the communi- 
ty has the fair right to require of an examining tri- 


| bunal, that hefore he is to be arraigned as a felon, at 
| the bar of criminal justice, reasonable preliminary 


proof of his guilt should be adduced. A mere bind- 
ing over to answer for a crime, is a thing very flip- 


, pantly talked of even by professional men ; but com- 


mon sense and observation show that such a result 
never fails, where the charge is infamous, in inflic- 
ting an injury on the feelings and fame, which is 
rarely, if ever, healed. ” 

We learn that several of the creditors of the bank 
have commenced civil actions against Ridgway to 
try the question whether he is responsible for the 
debts. It may be proper to state, in conclusion, that 
the testimony before the Court of Common Pleas was 
different from that before the mayor—several witnes 
ses, and among then one, said to be the most impor- 
tant for the Commonwealth, who were examined 
there, were not examined in the first mentioned court 





